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IN  THE  UNITED  STATES  COURT  OF  APPEALS 
FOR  THE  DISTRICT  OF  COLUMBIA 


No.  9507 


Albert  F.  Jordan,  Superintendent  of  Insurance 
of  the  District  of  Columbia,  Appellant , 

v. 


American  Eagle  Fire  Insurance  Company,  et  al., 

Appellees. 


Section  3,  4,  7  and  8  of  the  Act  involved  (Title  35,  Sections 
1403,  1404,  1407  and  1408  of  the  D.  C.  Code,  1940  Edition) 
read  as  follows: 

1  Sec.  3.  The  Superintendent  is  empowered  to  investi¬ 

gate  the  necessity  for  an  adjustment  of  the  rates  on  any 
or  all  risks  or  classes  of  risks  within  the  scope  of  this  Act,  and 
to  order  an  adjustment  of  such  rates  whenever  he  determines, 
after  investigation  of  the  experience  showing  premiums  and 
losses  for  a  period  of  not  less  than  five  years  next  preceding 
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such  investigation,  that  the  rates  for  any  one  or  more  classes 
of  risks  are  excessive,  inadequate,  or  unreasonable.  In  deter¬ 
mining  the  necessity  for  an  adjustment  of  rates,  the  Super¬ 
intendent  shall  give  consideration  to  all  factors  reasonably 
attributable  to  the  risks,  to  the  conflagration  or  catastrophe 
hazard,  both  within  and  without  the  District,  and  to  a  reason¬ 
able  profit.  The  Superintendent  is  also  empowered,  after 
investigation,  to  order  removed,  at  such  time  and  in  such 
manner  as  he  shall  specify,  any  unfair  discrimination  exist¬ 
ing  between  individual  risks  or  classes  of  risks. 

Any  person,  firm,  or  corporation  aggrieved  by  any  order, 
ruling,  proceeding,  or  action  of  the  Superintendent,  or  any 
person  acting  in  his  behalf  and  at  his  instance,  may  appeal  to 
the  Commissioners  of  the  District,  or  contest  the  validity 
of  such  order,  ruling,  proceeding,  or  action  in  any  court  of 
competent  jurisdiction  by  appeal  or  through  any  other  ap¬ 
propriate  proceedings,  as  provided  under  sections  44  and  45, 
chapter  II,  Public,  Numbered  824,  Seventy-sixth  Congress, 
known  as  the  Fire  and  Casualty  Act,  approved  October  9, 
1940  (54  Slat.  1082;  D.  C.  Code,  1940  edition,  title  35,  secs. 
1348  and  1349). 

i  Sec.  4.  Within  one  hundred  and  twenty  days  after  the  ap¬ 
proval  of  this  Act  and  under  the  supervision  of  the  Superin¬ 
tendent,  the  insurance  companies  authorized  to  effect  insur¬ 
ance  in  the  District  against  the  risk  of  loss  or  damage  by 
hazards  within  the  scope  of  this  Act  shall  organize  a  rating 
bureau  for  the  purpose  of  administering  rates  for 
2  such  insurance,  and  all  such  companies  now  or  hereafter 
authorized  to  transact  such  business  in  the  District  shall 
be  members  of  such  bureau. .  The  government  of  the  rating  bu¬ 
reau  shall  be  vested  in  its  members  and  it  shall  not  be  subject 
to  the  direction  or  control  of  any  other  bureau,  association, 
corporation,  company,  individual,  or  group  of  individuals.  The 
rating  bureau  shall  have  power  to  establish  reasonable  agree¬ 
ments  and  bylaws  for  its  governance,  and  shall  be  permitted  to 


adopt  reasonable  rules  and  regulations  necessary  to  carry  out 
its  functions,  but  such  agreements,  bylaws,  rules,  and  regu¬ 
lations  shall  not  be  inconsistent  with  the  provisions  of  this 
Act,  and  the  same  and  amendments  thereto  shall  be  approved 
by  the  Superintendent  before  becoming  effective.  The  rating 
bureau,  subject  to  the  approval  of  the  Superintendent,  shall 
apportion  the  expenses  of  its  operation  among  its  members 
in  proportion  to  the  premium  income  on  risks  in  the  District. 

Sec.  7.  The  Superintendent,  his  deputy,  or  duly  authorized 
examiner,  is  authorized  and  empowered  to  examine  all  rec¬ 
ords  of  the  rating  bureau,  companies,  and  agents,  and  to  re¬ 
quire  every  company  to  furnish' statistical  reports  of  premiums 
and  losses  in  such  form  and  according  to  such  classifications 
as  the  Superintendent  shall  prescribe  and  any  other  informa¬ 
tion  which  the  Superintendent  may  deem  necessary  for  the 
administration  of  this  Act.  The  Superintendent  may  require 
the  rating  bureau  to  consolidate  the  reports  of  classified  ex¬ 
perience. 

Sec.  8.  No  rate,  premium,  schedule,  rating  method,  rule, 
bylaw,  agreement,  or  regulation  shall  become  effective  or  be 
charged,  applied,  or  enforced  in  the  District  by  the  rating  bu¬ 
reau,  or  by  any  company,  agent,  or  broker  governed  by  the 
provisions  of  this  Act,  until  it  shall  have  been  first  filed 
3  with  and  approved  by  the  Superintendent:  Provided , 
That  a  rate  or  premium  used  or  charged  in  accordance 
with  a  schedule,  rating  method,  or  rule  previously  approved  by 
the  Superintendent  need  not  be  specifically  approved  by  the 
Superintendent.  No  company,  agent,  or  broker  shall  issue 
any  form  of  policy,  clause,  warranty,  rider,  or  endorsement 
until  such  form  shall  have  been  filed  with  and  approved  by 
the  Superintendent. 
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579  IN  THE  DISTRCIT  COURT  OF  TBl^  , 

UNITED  STATES  FOR  THE  DISTRICT  OF 

COLUMBIA 

Filed  Feb  21  1946,  Charles  E.  Stewart,  Clerk 

1.  AMERICAN  EAGLE  FIRE  INSURANCE  COM¬ 
PANY, 

New  York,  N.  Y. 


Plaintiffs , 

v. 

ALBERT  F.  JORDAN,  SUPERINTENDENT  OF  IN¬ 
SURANCE  OF  THE  DISTRICT  OF  COLUMBIA, 
New  Municipal  Center, 

Washington,  D.  C. 

INSURANCE  RATING  BUREAU  OF  THE  DISTRICT 
OF  COLUMBIA, 

Woodward  Building, 

Washington,  D.  C. 

Defendants 

588  Filed  Feb  21  1946 

COMPLAINT  FOR  APPEAL  FROM  ORDER  OF  THE 
DEFENDANT,  ALBERT  F.  JORDAN,  AS  SUPERIN¬ 
TENDENT  OF  INSURANCE  OF  THE  DISTRICT  OF 
COLUMBIA  AND  FOR  INJUNCTIVE  RELIEF 
AGAINST  THE  ENFORCEMENT  OF  SAID  ORDER 
AND  FOR  OTHER  RELIEF. 

i  The  complaint  of  the  plaintiffs  named  in  the  caption  here¬ 
of  against  the  defendants,  Albert  F.  Jordan,  Superintendent  of 
Insurance  of  the  District  of  Columbia,  and  Insurance  Rating 
Bureau  of  the  District  of  Columbia,  respectfully  shows  to 
the  Court: 
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FIRST  COUNT 

1.  (a)  The  plaintiffs  are  corporations,  each  being  organized 
under  the  laws  of  the  jurisdiction  appearing  after  its  name  in 
the  caption  hereof.  Each  of  the  plaintiffs  is  authorized  to 
conduct  and  does  conduct  a  fire  insurance  business  in  the 
District  of  Columbia  pursuant  to  the  provisions  of  Section 
35-1301  et  seq.  of  the  District  of  Columbia  Code  (1940  Edi¬ 
tion).  The  plaintiffs  comprise  171  of  the  234  companies  au¬ 
thorized  to  conduct  such  business  in  the  District  of  Columbia, 
and  write  in  excess  of  80%  of  the  total  fire  and  lightning  in¬ 
surance  premiums  written  in  the  District  of  Columbia. 

1.  (b)  The  defendant,  Albert  F.  Jordan,  is  the  Superintend¬ 
ent  of  Insurance  of  the  District  of  Columbia  and  is  sued  here¬ 
in  in  his  official  capacity.  (The  said  defendant  is  hereinafter 
sometimes  for  the  purpose  of  convenience  referred  to  as  the 
“defendant  Superintendent”).  The  defendant,  Insurance 
Rating  Bureau  of  the  District  of  Columbia,  is  an  entity 
created  pursuant  to  the  provisions  of  Sec.  35-1404  of  the  Dis¬ 
trict  of  Columbia  Code,  for  the  purpose  of  administering  rates 
for  the  classes  of  insurance  embraced  within  the  scope  of 
Chapter  14  of  Title  35  of  the  District  of  Columbia  Code 
(which  Chapter  is  hereinafter  sometimes  for  the  purpose  of 
convenience  referred  to  as  the  “Rating  Act”),  in  the  manner 
as  in  said  Act  provided.  The  said  Insurance  Rating 
589  Bureau  of  the  District  of  Columbia  (which  is  herein¬ 
after  sometimes  for  the  purposes  of  convenience  re¬ 
ferred  to  as  the  “Rating  Bureau”),  has  since  its  organization 
pursuant  to  the  said  Rating  Act,  administered  insurance  rates 
in  accordance  with  the  provisions  of  the  said  Rating  Act  and 
is  joined  as  a  party  defendant  in  this  action  for  the  purpose 
of  restraining  enjoining  it,  as  such  Rating  Bureau,  from  ad¬ 
ministering  any  changes  of  rates  ordered  by  the  Superintend¬ 
ent  of  Insurance  as  hereinafter  set  forth. 

1.  (c)  This  action  is  to  contest  the  validity  of  an  order  of 
the  defendant,  Albert  F.  Jordan,  in  his  capacity  as  Superin- 
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tendent  of  Insurance  of  the  District  of  Columbia,  which  order 
is  dated  October  29,  1945,  as  amended  by  an  order  dated  Feb¬ 
ruary  1,  1946,  directing  a  reduction  in  fire  and  lightning  in¬ 
surance  rates  in  the  District  of  Columbia  effective  April  1, 
1946.  This  action  is  brought  pursuant  to  the  provisions  of 
Sections  35-1403  and  35-1349  of  the  District  of  Columbia  Code, 
and  is  within  the  jurisdiction  of  this  Honorable  Court, 
i  2.  The  defendant  Superintendent,  by  the  provisions  of  the 
said  Rating  Act  (Section  35-1403),  is  empowered  to  investi¬ 
gate  the  necessity  for  an  adjustment  of  the  rates  on  any  or  all 
risks  or  classes  of  risks  within  the  scope  of  the  Act.  The  risks 
and  classes  of  risks  embraced  within  the  scope  of  said  Rating 
Act  are  fire,  lightning,  tornado,  windstorm,  and  explosion,  in¬ 
cluding  supplemental,  additional,  or  extended  forms  of  cov¬ 
erage  written  in  connection  with  fire  insurance;  and  expressly 
excluded  from  the  scope  of  the  Rating  Act  are  ocean  marine, 
transportation,  boiler  and  machinery,  and  motor  vehicle  in¬ 
surance,  as  well  as  insurance  covering  the  property  of  inter¬ 
state  common  carriers,  and  any  form  of  insurance  designated 
by  the  defendant  as  inland  marine  insurance.  Under  the  pro¬ 
visions  of  Section  35-1403  the  defendant  Superintendent 
is  authorized  to  order  an  adjustment  of  rates  in  the 
590  classes  of  insurance  within  the  scope  of  the  Act,  when¬ 
ever  he  determines,  ‘"after  investigation  of  the  expe¬ 
rience  showing  premiums  and  losses  for  a  period  of  not  less 
than  five  years  next  preceding  such  investigation,  that  the 
rates  for  any  one  or  more  classes  of  risks  are  excessive,  inade¬ 
quate,  or  unreasonable”.  In  determining  the  necessity  for  an 
adjustment  of  such  rates,  defendant  Superintendent  is  re¬ 
quired  by  said  Section  35-1403  to  “give  consideration  to  all 
factors  reasonably  attributable  to  the  risks,  to  the  conflagra¬ 
tion  or  catastrophe  hazard,  both  within  and  without  the  Dis¬ 
trict  of  Columbia,  and  to  a  reasonable  profit”.  Except  as 
provided  by  said  Section  35-1403  and  except  as  a  result  of  in¬ 
vestigations  as  authorized  thereby,  the  defendant  Superin¬ 
tendent  is  without  authority  to  order  an  increase  or  decrease 


7 


of  rates  for  fire  and  lightning  insurance  in  the  District  of  Co¬ 
lumbia. 

3.  On  to-wit  October  29,  1945,  the  defendant  Superintend¬ 
ent,  purporting  to  act  pursuant  to  the  provisions  of  said  Rat¬ 
ing  Act,  issued  an  order,  a  copy  of  which  is  attached  hereto 
marked  “Exhibit  A”  and  made  a  part  hereof,  whereby  he 
ordered  that  effective  January  1,  1946,  the  rates  for  fire  and 
lightning  insurance  and  the  rates  for  extended  coverage  in¬ 
surance  in  the  District  of  Columbia  be  reduced  by  5.825%  and 
32.506%  respectively.  Said  order  dated  October  29,  1945, 
was  amended  by  the  defendant  Superintendent  by  an  order 
dated  February  1,  1946,  a  copy  of  which  is  attached  hereto 
marked  “Exhibit  B”  and  made  a  part  hereof.  By  said  order 
dated  February  1,  1946,  the  defendant  Superintendent 
amended  the  conclusions  set  forth  in  the  order  of  October  29, 

1945,  by  deleting  therefrom  the  last  two  paragraphs  thereof 
and  ordering  that  effective  April  1,  1946,  the  rates  for  fire  and 
lightning  insurance  be  reduced  by  at  least  5%  so  as  to  effect 
an  annual  reduction  of  not  less  than  $115,236,  in  addition  to 
the  reduction  tentatively  approved  on  January  29,  1945.  The 
said  order  of  February  1,  1946,  suspended  that  part  of  the 

order  dated  October  29,  1945,  which  directed  a  reduc- 
591  tion  in  rates  for  the  extended  coverage  class.  For  the 

purposes  of  convenience,  the  said  orders  of  the  defend¬ 
ant  Superintendent,  dated  October  29,  1945,  and  February  1, 

1946,  will  hereinafter  sometimes  be  referred'  to  as  “the  order 
as  amended”,  and  where  reference  is  made  to  the  said  orders 
separately,  the  order  dated  October  29,  1945,  will  be  referred 
to  as  “the  original  order”,  and  the  order  dated  February  1, 
1946,  as  “the  amending  order”. 

4.  The  said  order  as  amended,  although  purported  to  be 

made  pursuant  to  the  provisions  of  the  said  Rating  Act,  is  il¬ 
legal  and  void  for  the  reason  that  the  defendant  Superintend¬ 
ent  has  failed  to  comply  with  the  requirements  of  the  Rating 
Act  as  hereinafter  set  forth.  -  - 
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5.  In  setting  forth  the  scope  of  the  Superintendent's  powers 
and  duties  in  connection  with  rate  adjustments,  the  said  Rat¬ 
ing  Act  provides  in  part  as  follows  (Section  35-1403  of  the 
District  of  Columbia  Code) : 

“The  Superintendent  is  empowered  to  investigate 
the  necessity  for  an  adjustment  of  the  rates  on  any 
or  all  risks,  or  classes  of  risks  within  the  scope  of  this 
Act,  and  to  order  an  adjustment  of  such  rates  when¬ 
ever  he  determines,  after  investigation  of  the  expe¬ 
rience  showing  premiums  and  losses  for  a  period  of 
not  less  than  five  years  next  preceding  such  investiga¬ 
tion,  that  the  rates  for  any  one  or  more  classes  of 
risks  are  excessive,  inadequate,  or  unreasonable.  In 
determining  the  necessity  for  an  adjustment  of  rates, 
the  Superintendent  shall  give  consideration  to  all 
factors  reasonably  attributable  to  the  risks,  to  the 
conflagration  or  catastrophe  hazard,  both  within  and 
without  the  District,  and  to  a  reasonable  profit.” 

The  risks  and  classes  of  risks  within  the  Superintendent's 
jurisdiction  under  the  Rating  Act  are  set  forth  in  Section 
35-1402,  as  follows: 

“The  provisions  of  this  Act  shall  apply  to  insur¬ 
ance  in  the  District  of  Columbia  against  loss  to  or 
damage  to  property  or  any  valuable  interest  therein 
by  or  as  a  consequence  of  fire,  lightning,  tornado, 
windstorm,  and  explosion,  or  any  one  or  more  of  such 
hazards,  including  all  supplemental,  addition- 
592  al,  or  extended  forms  of  coverage  written  in 
connection  with  fire  insurance,  and  including 
any  policy  which  insures  property,  while  it  is  at  a 
permanent  location,  against  the  hazard  of  fire,  light¬ 
ning,  tornado,  windstorm,  or  explosion.” 

The  risks  and  classes  of  risks  which  are  expressly  excluded 
from  the  application  of  the  Rating  Act,  are  set  forth  in  Sec¬ 
tion  35-1402,  as  follows: 
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i  «  *  *  *  but,  this  Act  shall  not  apply  to  ocean  marine, 
transportation,  boiler  and  machinery,  or  motor- ve¬ 
hicle  insurance,  nor  to  insurance  covering  the  property 
of  interstate  common  carriers,  nor  to  any  form  of  in¬ 
surance  designated  by  the  Superintendent  as  inland 
marine  insurance.” 

I 

6.  Pursuant  to  the  terms  of  the  said  Rating  Act,  it  was 
necessary  for  the  defendant  Superintendent  to  determine,  as 
one  of  the  essential  elements  of  his  investigation  (which  pur¬ 
ported  to  cover  the  five-year  period,  1940-1944,  inclusive), 
whether  the  insurance  companies  writing  business  in  the  Dis¬ 
trict  of  Columbia  for  the  period  under  review  had  or  had  not 
earned  a  reasonable  profit  in  respect  of  the  classes  of  insur¬ 
ance  under  review.  In  order  to  make  such  determination 
and  to  arrive  at  a  conclusion  as  to  whether  rates  in  the  classes 
under  review  should  be  adjusted,  the  defendant  Superintend¬ 
ent  attempted  to  arrive  at  the  following  factors  for  the  pe¬ 
riod  under  review,  to-wit,  “premiums  earned”,  “losses  in- 
|  curred”,  and  “expenses  incurred”.  The  deduction  from  “pre- 

i  miums  earned”  for  the  period  under  review  of  “losses  in- 

*  curred”  and  “expenses  incurred”  would  produce  the  under¬ 

writing  profit  or  loss  for  the  said  period.  In  arriving  at  *he 
factors  “premiums  earned”  and  “expenses  incurred”  the  de¬ 
fendant  Superintendent  did  not  use  the  actual  experience  in 
the  classes  under  review  for  the  period  under  review,  but  sub¬ 
stituted  therefor  arbitrary  and  incorrect  figures  as  hereinafter 
more  fully  set  forth: 

(a)  In  his  attempt  to  determine  the  element  of 
,  i  “premiums  earned”  during  the  period  under  review, 

the  defendant  Superintendent  did  not  confine 
593  himself  to  classes  of  insurance  over  which  he 
as  Superintendent  of  Insurance  was  given 
jurisdiction  under  Section  35-1402  of  the  Rating  Act. 

[Instead  thereof,  the  defendant  Superintendent,  as 
appears  from  the  text  of  his  order  as  amended,  in 
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computing  “premiums  earned”  for  the  period  under 
review,  commingled  the  premium  experience  in  the 
classes  of  insurance  over  which  he  had  jurisdiction 
pursuant  to  said  Rating  Act  with  the  premium  ex¬ 
perience  in  the  classes  of  insurance  over  which  he  had 
no  jurisdiction,  to-wit,  he  commingled  “premiums 
earned”  in  fire,  lightning,  tornado,  windstorm  and  ex¬ 
plosion  insurance  with  “premiums  earned”  in  ocean 
marine,  transportation,  motor  vehicle  and  other 
classes  of  insurance  over  which  he  had  no  jurisdiction 
under  the  Act. 

(b)  The  defendant  Superintendent,  on  page  9  of 
the  original  order,  commingled  all  of  these  classes  and 
attempted  to  compute  the  “premiums  earned”  in  the 
classes  over  which  he  had  jurisdiction  by  arbi¬ 
trarily  and  without  authority  applying  to  the  “pre¬ 
miums  earned”  in  all  classes  for  the  five-year  period, 
the  ratio  of  “premiums  written”  in  the  classes  over 
which  he  has  jurisdiction  to  the  “premiums  written” 
in  all  classes  during  the  said  period. 

(c)  The  earned  premium  experience  in  the  classes 
over  which  the  defendant  Superintendent  had  no 
jurisdiction  w*as  different  from  the  earned  premium 
experience  in  the  classes  over  which  he  had  jurisdic¬ 
tion.  The  commingling  of  “premiums  earned”  in 
these  unrelated  classes  resulted  in  a  determination 

as  to  “premiums  earned”  in  the  classes  under 
594  review  which  was  incorrect  and  which  reflected 

in  the  “premiums  earned”  figure  arrived  at  by 
the  defendant  Superintendent  for  the  classes  under 
review  unrelated  earned  premium  experience  in  the 
classes  not  under  review.  The  defendant  Superin- 
tendant  arrived  at  the  alleged  “premiums  earned” 
in  the  classes  and  for  the  period  under  review  by  ap¬ 
plying  an  arbitrary  and  incorrect  method  and  one 
contrary  to  the  provisions  of  the  said  Rating  Act. 
By  the  use  of  this  incorrect  method,  the  defendant 
Superintendent  arrived  at  an  earned  premium  in¬ 
come  in  the  classes  over  which  he  had  jurisdiction  far 
in  excess  of  the  true  earned  premium  income  in  those 
classes.  The  amount  of  this  excess  is  at  least 
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$370,000.  The  defendant  Superintendent’s  order  as 
amended  sets  forth  no  evidence  to  support  his  arbi¬ 
trary  conclusions  with  respect  to  the  “earned  pre¬ 
miums”  in  the  classes  under  review. 

(d)  The  arbitrary,  unlawful  and  discriminatory 
method  employed  by  the  defendant  Superintendent 
was  adopted  by  him  subsequent  to  the  transmission 
by  him  to  each  of  the  plaintiffs  herein  and  to  the  other 
insurance  companies  transacting  business  in  the  Dis¬ 
trict  of  Columbia,  a  questionnaire,  a  copy  of  which  is 
attached  hereto  marked  “Exhibit  C”  and  made  a  part 
hereof.  In  said  questionnaire,  the  defendant  Super¬ 
intendent  asked  each  of  these  plaintiffs  and  said  other 
insurance  companies  to  submit  data  with  respect  to 
all  classes  of  insurance  written  in  the  District  of  Co¬ 
lumbia,  including  those  classes  over  which  the  de¬ 
fendant  Superintendent  has  no  jurisdiction  pursuant 
to  the  said  Rating  Act.  The  defendant  Superintend¬ 
ent  did  not  pursuant  to  the  requirements  of  the  said 
Rating  Act  find  or  determine  accurately  or  cor- 
595  rectly  the  factor  of  “premiums  earned”  in  the 
classes  over  which  he  has  jurisdiction  for  the 
period  provided  for  by  said  statute,  or  use  a  method 
of  investigation  reasonably  calculated  to  enable  him 
to  make  a  proper  finding. 

7.  Under  the  provisions  of  the  said  Rating  Act,  the  de¬ 
fendant  Superintendent  is  under  duty  to  “give  consideration  to 
all  factors  reasonably  attributable  to  the  risks,  .  .  .  and  to  a 
reasonable  profit”.  In  purporting  to  comply  with  the  require¬ 
ments  of  the  Rating  Act,  the  defendant  Superintendent,  in  the 
questionnaire  hereinabove  referred  to  (“Exhibit  C”),  re¬ 
quested  the  companies  to  file  with  him  information  as  to  the 
“expenses  incurred”  by  the  plaintiff  companies  and  all  other 
insurance  companies  in  the  District  of  Columbia  for  the  year 
1944.  On  page  11  of  the  original  order  (“Exhibit  A”  hereof), 
the  defendant  Superintendent  found  that  the  total  of  the  “ex¬ 
penses  incurred”  by  the  insurance  companies  for  the  period 
under  review  was  $6,002,418.  This  sum  constituted  48.3% 
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of  the  premiums  written  by  the  plaintiffs  and  the  other  in¬ 
surance  companies  referred  to  in  the  District  of  Columbia  for 
the  five-year  period  under  review.  In  arriving  at  his  ultimate 
conclusions,  however,  the  defendant  Superintendent  arbitrar¬ 
ily  reduced  said  expenses  of  $8,002,418  as  found  by  him,  to 
$4,955,165  (set  forth  on  page  12  of  the  original  order),  or  to 
43%  of  the  premiums  written  in  the  District  for  the  period 
under  review.  The  said  reduction  of  $1,047,253  was  one  made 
arbitrarily  by  the  defendant  Superintendent  without  any  evi¬ 
dence  or  proof  to  support  it.  The  expenses  of  $4,955,165  as 
projected  by  the  defendant  Superintendent  on  page  12  of  the 
original  order  were  not  in  accordance  with  the  expenses  ac¬ 
tually  incurred  by  such  companies  as  found  by  him.  The  said 
figures  of  $4,955,165  as  “expenses  incurred”  was  projected  by 
the  defendant  Superintendent  arbitrarily  and  without  warrant 
or  authority  under  the  Rating  Act  above  set  forth.  The  ele¬ 
ment  of  profit  as  determined  by  the  defendant  Superintendent 
in  his  order  as  amended  was  not  based  upon  the  actual  ex¬ 
penses  incurred  as  reported  to  him  or  as  found  by  him,  but 
upon  expenses  arbitrarily  projected  by  him  without  authority; 

and  the  said  order  of  reduction  hereinabove  referred  to 
596  fixes  rates  arrived  at  by  the  defendant  Superintendent 
using  as  a  factor  said  arbitrary,  unauthorized  and  un¬ 
supported  amount  of  $4,955,165  as  expenses  incurred.  As  a 
result  of  said  arbitrary  and  unwarranted  action,  the  said  rates 
for  fire  and  lightning  insurance  as  ordered  reduced  are  inade¬ 
quate,  confiscatory  and  discriminatory  and  do  not  provide  for 
the  reasonable  profit  provided  for  in  said  Rating  Act. 

8.  On  page  12  of  his  original  order  (“Exhibit  A”),  the  de¬ 
fendant  Superintendent  projects  for  the  period  under  review 
an  alleged  underwriting  profit  for  fire  and  lightning  of  $1,257,- 
322,  arrived  at  after  the  use  by  him  of  unwarranted  and  in¬ 
correct  totals  for  the  elements  of  “premiums  earned”  and  “ex¬ 
penses  incurred”.  As  indicated  in  paragraph  6  (c)  hereof,  the 
use  of  correct  totals  for  “premiums  earned”  for  the  period  un¬ 
der  review  would  have  resulted  in  a  “premiums  earned”  figure 
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for  fire  and  lightning  at  least  $370,000  less  the  amount  pro¬ 
jected  by  the  defendant  Superintendent;  and,  as  indicated  in 
paragraph  7  hereof,  the  use  of  correct  totals  for  “expenses  in¬ 
curred”  would  have  resulted  in  an  “expenses  incurred”  figure 
for  the  period  under  review  at  least  $1,047,253  more  than  the 
amount  projected  by  the  defendant  Superintendent.  The  un¬ 
derwriting  results  for  the  period  under  review,  arrived  at  after 
the  use  of  correct  totals  for  “premiums  earned”  and  “expenses 
incurred”  and  the  reflection  of  the  defendant  Superintendent’s 
order  of  October  29,  1945,  would  produce  an  underwriting  loss 
for  the  said  period  instead  of  the  alleged  underwriting  profit. 
Such  underwriting  loss  would  not  and  could  not  warrant  a 
decrease  in  rates  for  fire  and  lightning  insurance  in  the  Dis¬ 
trict  of  Columbia,  but  warrants  an  increase  in  said  rates. 

9.  In  arriving  at  the  alleged  underwriting  profit  from  the 
writing  of  insurance  in  the  District  of  Columbia,  in  the  classes 
and  for  the  period  under  review,  the  defendant  Superintend¬ 
ent,  on  page  13  of  the  original  order,  credited  to  said  alleged 
underwriting  profit  interest  earned  by  the  plaintiff  companies 
and  the  other  insurance  companies  transacting  business 
597  in  the  District  of  Columbia  upon  “unearned  premium 
reserves”  invested  in  part  by  said  insurance  companies. 
The  said  “unearned  premium  reserves”  were  and  are  the  prop¬ 
erty  of  said  insurance  companies.  The  investments  thereof 
are  part  of  their  general  investment  portfolio,  and  any  inter¬ 
est  earned  by  said  insurance  companies  from  their  investments 
has  no  relationship  to  or  connection  with  the  underwriting 
profit,  if  any,  earned  by  said  insurance  companies  from  writ¬ 
ing  a  volume  of  insurance  business  in  the  District  of  Columbia. 
The  said  element  of  interest  is  not  properly  a  part  of  the  un¬ 
derwriting  or  operating  results,  but  is  a  part  of  the  investment 
income.  The  defendant  Superintendent  considered  said  ele¬ 
ment  of  interest  as  part  of  the  alleged  underwriting  profit  with¬ 
out  authority  and  incorrectly.  The  reductions  in  rates  as 
ordered  by  the  defendant  Superintendent  in  his  order  as 
amended  were  based  in  part  on  the  erroneous  inclusion  of  said 
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element  of  interest  as  an  item  to  be  credited  to  alleged  under¬ 
writing  profit.  Neither  profits  nor  losses  on  investments  of  un¬ 
earned  premium  reserves  are  factors  “reasonably  attributable 
to  the  risks”,  nor  are  they  properly  a  part  of  the  “investigation 
of  the  experience  showing  premiums  and  losses”  as  provided 
for  in  said  Rating  Act.  The  defendant  Superintendent  was 
entirely  without  authority  to  consider  as  a  factor  in  rate-mak¬ 
ing  any  element  of  investment  income  or  investment  loss. 


604  “10.  The  original  order  was  issued  by  the 
defendant  Superintendent  without  giving  the 

plaintiffs  or  any  of  them  or  any  of  the  other  insur¬ 
ance  companies  transacting  business  in  the  District  of 
Columbia,  a  hearing.  The  said  order  was  transmitted 
by  the  defendant  Superintendent  to  the  plaintiffs  and 
shortly  after  the  receipt  of  the  same  certain  of  the 
plaintiffs  on  behalf  of  themselves  and  others  simi¬ 
larly  situated  protested  against  said  order. 

605  It  was  incumbent  upon  the  defendant  Super¬ 
intendent  under  the  Rating  Act  in  question, 

and  under  the  due  process  clause  of  the  Fourteenth 
Amendment  of  the  Constitution  of  the  United  States, 
to  give  the  fire  insurance  companies  doing  business  in 
the  District  of  Columbia  a  full,  fair  and  open  hear¬ 
ing  as  part  of  his  investigation  into  the  necessity  for 
an  adjustment  of  rates.” 

****** 


597  11.  Subsequent  thereto  and  prior  to  January  1,  1946, 

the  defendant  Superintendent  refused  to  rescind  his 
said  original  order,  or  to  grant  these  plaintiffs  or  any  of  them 
a  statutory  hearing  in  connection  with  the  general  subject 
matter  contained  in  the  Rating  Act  hereinabove  referred  to, 
but  did  take  the  position  that  he  would  afford  plaintiffs  an 
opportunity  to  show  if  they  could  that  the  said  original 
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598  order,  promulgated  by  him  on  October  29,  1945,  was 
erroneous. 

12.  The  plaintiffs  protested  the  action  by  which  the  defend¬ 
ant  Superintendent  placed  the  burden  upon  them  of  showing 
that  the  said  order  of  October  29,  1945,  was  in  error  instead 
of  leaving  the  burden  upon  himself  as  Superintendent  of  In¬ 
surance  of  showing  by  evidence  that  the  rates  in  use  were 
unreasonable  and  excessive. 

13.  In  connection  with  the  opportunity  which  the  defend¬ 
ant  Superintendent  gave  to  the  plaintiffs  to  show  that  his 
said  original  order  was  erroneous,  plaintiffs  filed  with  the  de¬ 
fendant  Superintendent  a  memorandum  containing  a  number 
of  reports  and  schedules,  a  copy  of  which  is  submitted  here¬ 
with,  marked  “Exhibit  D”  and  made  a  part  hereof  by  ref¬ 
erence  (said  memorandum  was  marked  “Exhibit  A”  before 
the  Superintendent  of  Insurance);  and  also  produced  wit¬ 
nesses  before  the  defendant  Superintendent,  a  transcript  of  the 
testimony  of  whom  is  submitted  herewith,  marked  “Exhibit  E” 
and  made  a  part  hereof  by  reference.  Tho  plaintiffs  also  filed 
with  the  defendant  Superintendent  in  connection  therewith 
additional  exhibits,  copies  of  which  are  submitted  herewith, 
marked  “Exhibit  F”  and  made  a  part  hereof  by  reference 
(the  said  additional  exhibits  were  marked  Exhibits  “B”  to 
“N”,  inclusive,  before  the  defendant  Superintendent). 

14.  In  connection  with  the  opportunity  to  set  forth  proof 
of  the  errors  in  said  original  order  of  October  29,  1945,  the 
said  defendant  Superintendent  refused  and  failed  to  intro¬ 
duce  any  evidence  or  data  in  support  of  said  order  other 
than  the  argument  and  unsound  reasoning  and  conclusions 
which  are  set  forth  in  said  order. 

15.  Subsequent  to  the  filing  of  said  exhibits  and  the  produc¬ 
tion  of  said  testimony  by  the  plaintiffs  herein,  the  defendant 
Superintendent  modified  the  said  original  order  dated  October 
29,  1945,  by  issuing  the  amending  order  February  1,  1946. 
The  amending  order  dated  February  1, 1946,  except  as  it  modi¬ 
fies  and  amends  the  original  order  dated  October  29,  1945, 
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affirms  said  original  order,  and  does  not  contain  any  evidence 
or  proof  to  support  the  unwarranted  and  illegal  con- 
599  elusions  therein  contained. 

16.  The  defendant  Superintendant’s  investigation 
further  failed  to  comply  with  the  requirements  of  the  Rating 
Act  in  that  the  defendant  Superintendent  has  failed  to  de¬ 
termine  the  expenses  of  companies  applicable  to  the  classes  of 
risks  within  the  scope  of  said  Act  for  the  five-year  period  un¬ 
der  review,  but  on  the  contrary  the  defendant  actually  in¬ 
vestigated  expenses  for  the  calendar  year  1944  only. 

****** 

605  “17.  Said  order  as  amended  is  void  and  il¬ 

legal  for  the  further  reason  that  in  determin¬ 
ing  the  necessity  for  an  adjustment  of  rates  the  de¬ 
fendant  Superintendent  failed  to  give  consideration 
to  additional  elements  required  by  said  Rating  Act. 

The  Superintendent,  by  Section  35-1403,  is  required 
to  give  consideration  ‘to  all  factors  reasonably  attri¬ 
butable  to  the  risks'.  During  the  period  under  re¬ 
view,  material  increases  in  the  cost  of  replacement 
have  occurred,  and  since  then  have  been  and  are  con¬ 
tinuing.  During  the  year  1945  and  for  some  time  - 
prior  thereto,  fire  losses  in  the  District  of  Columbia 
have  materially  increased  in  number  and  amount,  , 
and  have  since  then  continued  in  upward  trend.  The 
defendant  Superintendent  failed  and  refused,  in  pro¬ 
mulgating  his  said  order  as  amended,  to  give  consid¬ 
eration  to  the  said  definite  trents,  to  wit,  the  continu¬ 
ing  increase  in  the  fire  loss  ratio,  both  nation-wide 
and  in  the  District  of  Columbia,  and  the  continuing 
increase  in  the  cost  of  reproduction,  both  nation-wide 
and  in  the  District  of  Columbia,  and  failed  and 
i  606  refused  to  consider  as  part  of  his  investiga¬ 
tion  into  the  necessity  for  an  adjustment  of 
rates,  the  experience  of  the  fire  insurance  companies 
doing  business  in  the  District  of  Columbia  during  the 
i  year  1945,  although  the  said  trends  were  then  mark-  . 
edly  evident  and  clearly  are  ‘factors  reasonably  at- 
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tributable  to  the  risks’,  and  although  the  said  Rating 
Act  required  the  Superintendent  of  Insurance  to  take 
into  consideration  a  ‘period  of  not  less  than  five  years 
next  preceding  such  investigation’,  all  in  violation  of 
his  obligations  under  the  said  Rating  Act.  Had  these 
elements  alone  been  taken  into  consideration,  no  re¬ 
duction  in  rates  would  have  been  warranted”. 

599  18.  The  said  order  as  amended  is  erroneous  in  that 

the  defendant  Superintendent  failed  to  make  a  proper 

or  adequate  allowance  for  the  conflagration  hazard. 

19.  The  said  order  as  amended  is  void  and  of  no  force  and 
effect  since  the  defendant  Superintendent  in  promulgating 
it  did  not  comply  with  the  provisions  of  the  Rating  Act  as 
hereinbefore  set  forth  and  alleged. 

600  SECOND  COUNT 

The  plaintiffs  herein  for  their  second  count  against  the  de¬ 
fendants  respectfully  show  the  Court  as  follows: 

1.  Plaintiffs  incorporate  by  reference  all  of  the  averments 
of  the  first  count  hereinbefore  set  forth. 

2.  The  said  order  as  amended  is  in  violation  of  Amendment 
XIV  of  the  Constitution  of  the  United  States  in  that  it  con¬ 
stitutes  the  taking  of  property  without  due  process  of  law, 
for  the  following  reasons: 

(a)  The  conclusions  of  the  defendant  Superintend¬ 
ent  as  contained  in  said  order  as  amended  are  not 
supported  by  any  evidence  or  proof ; 

(b)  No  evidence  or  proof  or  witnesses  in  support 
of  the  conclusions  referred  to  in  the  first  count  were 
submitted  by  the  defendant  Superintendent  to  the 
plaintiffs  herein,  for  review  or  cross-examination; 

(c)  The  order  as  amended  was  promulgated  by  the 
defendant  Superintendent  without  an  adequate  hear¬ 
ing  to  determine  just  and  reasonable  rates; 

•  ••••• 
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606  “2.  (d).  The  defendant  Superintendent 
gave  to  the  plaintiffs  herein  no  opportunity  to 

be  heard  in  connection  with  the  original  order  of  Oc¬ 
tober  29,  1945,  but  only  an  opportunity  to  show  that 
his  said  order  already  issued  was  in  error.  Attached 
hereto,  marked  “Exhibit  G”  and  made  a  part  hereof, 
is  a  copy  of  a  letter  written  by  the  defendant  Super¬ 
intendent,  dated  November  20,  1945,  on  this  subject 
matter.  The  said  failure  of  the  defendant  Superin¬ 
tendent  to  give  the  plaintiffs  herein  a  full,  fair  and 
open  hearing  was  in  violation  of  the  intent  and  pur¬ 
pose  of  the  Rating  Act  in  question  and  of  the  due 
process  clause  of  the  Fourteenth  Amendment 

607  of  the  Constitution  of  the  United  States”. 


600  (e)  The  issuance  by  the  defendant  Super¬ 
intendent  of  his  original  order  dated  October 

29,  1945  without  a  hearing  and  his  refusal  to  rescind 
the  same  and  accord  the  plaintiffs  a  hearing  upon  the 
general  subject  matter  of  the  reasonableness  of  rates, 
and  his  substitution  therefor  of  an  opportunity 

601  only  to  show  wherein  the  defendant’s  order  of 
October  29,  1945  was  in  error,  inescapably 

placed  the  defendant  Superintendent  in  the  position 
i  of  supporting  his  incorrect  order  and  of  being  unable 
to  approach  the  general  subject  matter  of  reasonable¬ 
ness  of  rates  with  an  open  mind. 

3.  The  rates  fixed  by  the  original  and  amending  orders  above 
referred  to  were  confiscatory  at  the  time  said  orders  were 
issued  and  will  compel  companies  doing  a  fire  insurance  busi¬ 
ness  in  the  District  of  Columbia  to  conduct  such  business  at 
a  loss. 

i  4.  The  said  orders  are  confiscatory  today  and  in  the  face  of 
increasing  costs  and  increasing  fire  losses  will  be  confiscatory 
at  the  time  of  any  trial  of  the  issues  in  this  action,  and  are 
therefore  illegal  and  void. 
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5.  The  said  orders  are  an  attempt  by  the  defendant  Super¬ 
intendent  arbitrarily  to  substitute  his  own  conception  of  ex¬ 
penses  in  place  of  expenses  actually  incurred  without  any 
proof  to  support  said  substitution;  and  the  said  orders  are  an 
attempt  by  the  defendant  Superintendent  to  substitute  man¬ 
agement  of  the  plaintiff  insurance  companies  by  him  for.  the 
regulation  provided  for  under  the  Rating  Act  hereinabove  re¬ 
ferred  to. 

6.  The  defendant  Superintendent  has  not  the  power  to  sub¬ 
stitute  his  ideas  of  management  in  place  of  those  used  by  the 
lawfully  constituted  boards  of  directors  and  officers  of  the 
plaintiff  insurance  companies  in  the  exercise  of  their  judg¬ 
ment  and  discretion. 

7.  The  acts  and  orders  of  the  defendant  Superintendent 
are  without  evidence  to  support  them,  without  warrant,  and 
without  authority,  and  are  in  violation  of  the  constitutional 

rights  of  these  plaintiffs. 

602  8.  Unless  the  injunctive  relief  prayed  for  is  granted, 

plaintiffs  will  suffer  great,  immediate,  permanent,  ir¬ 
reparable,  irremediable  loss  and  injury. 

By  reason  of  the  premises,  plaintiffs  respectively  pray: 

1.  This  Court  issue  its  writ  of  subpoena  to  the  defendants 
requiring  them  to  answer  the  exigencies  of  this  complaint. 

2.  This  Court  permanently  enjoin  the  defendant  Superin¬ 
tendent  of  Insurance  and  the  defendant  Insurance  Rating  Bu¬ 
reau  of  the  District  of  Columbia  from  enforcing  or  attempting 
to  enforce  the  said  order  as  amended  or  any  part  thereof. 

3.  This  Court  issue  its  judgment  adjudging  said  order  as 
amended  to  be  of  no  force  and  effect,  because  the  same  has 
not  been  based  upon  a  determination  after  the  investigation 
required  by  statute, -and  because  the  defendant  Superintend¬ 
ent  has  failed  to  give  proper  consideration  to  the  elements  re¬ 
quired  by  statute. 
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4.  This  Court  issue  its  order  enjoining  the  defendant  Su¬ 
perintendent  of  Insurance  and  the  defendant  Insurance  Rat¬ 
ing  Bureau  of  the  District  of  Columbia  from  enforcing  or  at¬ 
tempting  to  enforce  the  said  order  as  amended,  pendente  lite. 

5.  In  the  alternative,  this  Court  hear  on  appeal  the  errors 
herein  alleged  with  respect  to  said  order  as  amended. 

6.  And  for  such  other  and  further  relief  as  to  the  Court 
may  seem  just  and  proper. 

****** 


604  IN  THE  DISTRICT  COURT  OF  THE 
UNITED  STATES  FOR  THE  DISTRICT 
i  OF  COLUMBIA 


Filed  Mar  27  1946 

AMENDMENTS  TO  COMPLAINT 

Come  now  the  plaintiffs  herein  and  amend  their  complaint 
herein  by  striking  out  as  parties  plaintiff  SOUTHERN  FIRE 
INSURANCE  COMPANY,  a  corporation,  now  designated  as 
Plaintiff  No.  149,  and  ALLIED  AMERICAN  MUTUAL 
FIRE  INSURANCE  CO.,  a  corporation,  now  designated  as 
Plaintiff  No.  171,  and  by  adding  as  parties  plaintiff  STUYVE- 
SANT  INSURANCE  COMPANY,  a  corporation,  New  York, 
New  York,  as  Plaintiff  No.  172,  AMERICAN  AVIATION 
AND  GENERAL  INSURANCE  COMPANY,  a  corporation, 
Reading,  Pennsylvania,  as  Plaintiff  No.  173,  and  PARA¬ 
MOUNT  FIRE  INSURANCE  COMPANY,  a  corporation, 
New  York,  New  York,  as  Plaintiff  No.  174. 

•  *  *  * 
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609  IN  THE  DISTRICT  COURT  OF  THE 
UNITED  STATES  FOR  THE  DISTRICT 

OF  COLUMBIA  '  • 

•  Filed  Mar  21  1946 

t 

****** 

ANSWER  OF  DEFENDANT  INSURANCE  RATING 
BUREAU  OF  THE  DISTRICT  OF  COLUMBIA 

The  answer  of  the  defendant  Insurance  Rating  Bureau  of 
the  District  of  Columbia  to  the  complaint  herein  filed  and 
each  count  thereof  respectfully  shows  to  the  Court  as  follows: 

1.  This  defendant  is  made  a  party  to  this  cause  as  is  set 
forth  in  paragraph  1  (b)  of  the  complaint  for  the  purpose  of 
restraining  and  enjoining  it  as  such  Rating  Bureau  from  ad¬ 
ministering  any  changes  of  rates  ordered  by  the  Superintend¬ 
ent  of  Insurance  as  in  said  Complaint  set  forth. 

2.  Answering  said  complaint,  this  defendant  states  that  it 
was  organized  pursuant  to  Section  4  of  Public  Law  327,  ap¬ 
proved  June  1,  1944,  and  all  fire  insurance  companies  author¬ 
ized  to  transact  business  in  the  District  of  Columbia  must  be- 
come  and  are  members  of  this  defendant.  Under  Section  3  of 
said  act  the  Superintendent  of  Insurance  for  the  District  of 
Columbia  is  empowered  to  investigate  the  necessity  for  an 

adjustment  in  the  rates  on  classes  of  insurance  within 

610  the  scope  of  the  act  and  to  order  an  adjustment  of  such 
rates  whenever  he  determines,  after  investigation  as 

provided  in  said  section,  that  the  rates  for  any  one  or  more 
classes  of  risks  are  excessive,  inadequate  or  unreasonable. 
Nothing  in  Section  3  provides  for  action  by  the  Rating  Bu¬ 
reau.  Section  8  of  the  act,  however,  provides  that  no  rate, 
etc.  shall  become  effective  or  be  charged,  applied  or  enforced 
in  the  District  by  the  Rating  Bureau  or  by  any  company, 


agent,  or  broker  governed  by  the  provisions  of  said  act  until 
it  shall  have  been  first  filed  with  and  approved  by  the  Super¬ 
intendent  of  Insurance. 

The  Insurance  Rating  Bureau  of  the  District  of  Columbia, 
not  having  been  a  party  to  whatever  investigation  was  made 
by  the  Superintendent  of  Insurance,  has  been  advised  by 
counsel  that  it  is  under  no  obligation  to  make  a  filing  under 
Section  8  to  effectuate  the  conclusions  of  the  Superintendent 
of  Insurance.  It  has  been  advised  by  counsel,  and  therefore 
avers,  that  even  if  ordered  to  do  so  by  the  Superintendent  of 
Insurance — and  it  has  not  been  so  ordered — it  should  not  make 
such  filings  because  to  do  so  might  make  it  obligatory  on  mem¬ 
bers  of  the  Rating  Bureau  to  comply  with  and  conform  to  such 
filings,  and  the  Rating  Bureau  would  not  be  able  to  justify 
the  filings  as  it  had  no  part  in  the  investigation  and  is  not  ad¬ 
vised  as  to  the  basis  of  the  Superintendent’s  order,  as  amended. 

Counsel  for  the  plaintiffs  have  requested  that  the  Insur¬ 
ance  Rating  Bureau  of  the  District  of  Columbia  refrain  from 
making  filings.  At  least  one  other  member  of  the  Bureau 
has  requested  that  the  Bureau  make  filings.  In  this  situation 
the  Insurance  Rating  Bureau  of  the  District  of  Columbia 
states  that  it  is  necessary  that  it  receive  the  instructions  of  this 

Court  as  to  its  duties  in  the  premises,  and  it  will  follow 
611  whatever  instructions  may  be  given  it  in  that  regard. 

It  calls  the  attention  of  the  Court  to  the  fact  that  under 
the  laws  in  force  of  the  District  of  Columbia  there  can  be  no 
discrimination  between  insurers  in  the  District  of  Columbia, 
and  that  such  discrimination  would  exist  if  two  sets  of  rates 
i  are  permitted  to  exist  therein.  Accordingly,  it  believes  that 
this  case  should  be  speedily  tried  to  the  end  that  confusion 
1  now  existing  among  agents  and  companies  and  the  public  as 
well  as  in  the  Rating  Bureau  as  to  the  rates  presently  in  force 
in  the  District  of  Columbia  may  be  speedily  removed. 
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612  IN  THE  DISTRICT  COURT  OF  THE 

UNITED  STATES  FOR  THE 
DISTRICT  OF  COLUMBIA 

Filed  Apr  17  1946 

****** 

ANSWER  OF  THE  SUPERINTENDENT  OF 

INSURANCE 

Comes  now  Albert  F.  Jordan,  Superintendent  of  Insurance 
of  the  District  of  Columbia,  one  of  the  defendants  in  the 
above-stated  action,  by  his  attorneys,  and  for  answer  to  the 
complaint  herein  says: 

1(a)  The  Superintendent  admits  the  allegations  contained 
in  paragraph  1(a)  of  the  complaint. 

1(b)  The  Superintendent  admits  so  much  of  paragraph 
1(b)  of  the  complaint  as  refers  to  him. 

He  denies  that  the  Rating  Bureau  has  since  its  organization 
administered  the  insurance  rates  in  accordance  with  the  pro¬ 
visions  of  the  Rating  Act.  He  say  that  all  the  companies  au¬ 
thorized  to  write  fire  and  lightning  insurance  in  the  District 
of  Columbia,  including  the  plaintiffs,  are  required  by  statute 
to  be  and  that  they  are  in  fact  members  of  the  Rating  Bureau 
and  that  the  government  of  the  Rating  Bureau  is  vested  by 
statute  in  said  members. 

He  further  says  that  the  said  Rating  Bureau,  which  is  com¬ 
posed  of  the  membership  of  all  companies  authorized  to  effect 
fire  and  lightning  insurance  in  the  District  of  Columbia,  failed 
and  refused  to  carry  into  effect  the  rate  reduction  ordered  by 
the  orders  of  October  29  and  February  1  as  it  was  their  duty 
under  the  statute  to  do.  He  further  says  that  all  of  the 
plaintiffs  herein  are  members  of  the  Rating  Bureau 

613  and  influence  and  control  the  actions  of  the  said  Rating 
Bureau  by  their  membership  therein  and  by  their  ma- 
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jority  membership  upon  the  governing  committee  of  the  said 
bureau,  and  that  by  virtue  of  said  membership  in  the  said 
Rating  Bureau  and  their  majority  membership  upon  the  said 
governing  committee,  the  companies,  plaintiffs  herein,  have 
refused  and  failed  to  act  in  accordance  with  the  terms  of  the 
orders  of  October  29  and  February  1  and  have  refused  to 
permit  the  Rating  Bureau  to  function  so  as  to  comply  with 
the  terms  of  the  said  orders  and  the  provisions  of  the  Rating 
Act.  He  says  that  some  companies  who  are  not  plaintiffs 
desire  to  comply  with  the  orders  of  October  29,  1945,  and  Feb¬ 
ruary  1,  1946,  and  were  obstructed  in  their  efforts  to  do  so 
because  the  Rating  Bureau  had  not  promulgated  rates  to  carry 
into  effect  the  rate  reductions  ordered. 

1(c)  The  Superintendent  admits  the  allegations  contained 
in  paragraph  1(c)  of  the  complaint. 

1  2.  The  Superintendent  admits  the  allegations  contained  in 
paragraph  2  of  the  complaint,  but  says  that  the  said  para¬ 
graph  does  not  set  forth  all  powers  conferred  upon  the  Su¬ 
perintendent  by  the  Rating  Act  (section  35-1403,  D.  C.  Code, 
1940).  He  says  that  section  8  of  the  Act  (section  35-1408, 
D.  C.  Code,  1940)  authorizes  and  empowers  him  to  approve 
or  disapprove  revisions  of  rates  filed  pursuant  to  that  section 
and  that  section  5  of  the  Act  (section  35-1405,  D.  C.  Code) 
empowers  him  to  approve  deviations. 

3.  The  Superintendent  admits  the  allegations  contained  in 
paragraph  3  of  the  complaint  relating  to  the  issue  of  the 
order  of  October  29,  1945,  pursuant  to  the  provisions  of  the 
Rating  Act  and  the  reduction  in  rates  there  alleged,  and  that 
the  said  order  was  amended  by  an  order  dated  February  1, 
1946,  by  deleting  from  the  said  order  of  October  29  the  last 
two  paragraphs  thereof  and  ordering  that  effective  April  1, 
1946,  the  rates  for  fire  and  lightning  insurance  be  reduced 
by  at  least  5%,  the  result  of  which  would  be  to  effect  an 
annual  reduction  of  not  less  than  $115,236.  The  Super- 
614  intendent  denies  that  the  order  of  February  1,  1946, 
suspended  that  part  of  the  order  dated  October  29, 
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1945,  which  directed  a  reduction  in  rates  for  extended  cover¬ 
age  insurance.  He  says  that  the  order  of  February  1,  1946, 
deleted  from  the  said  order  of  October  29  the  provision  di¬ 
recting  a  reduction  in  rates  for  extended  coverage  class  of  in¬ 
surance. 

Under  date  of  February  1,  1945,  the  Superintendent  sent 
to  all  insurance  companies,  subject  to  the  provisions  of  the 
Rating  Act,  a  letter  enclosing  copies  of  forms  which  they  were 
requested  to  use  in  making  detailed  reports  of  their  experience 
in  the  District  of  Columbia  for  the  five-year  period  ending 
December  31,  1944.  The  letter  referred  specifically  to  sections 
3  and  7  of  the  Act  and  requested  the  companies  to  furnish  the 
required  information  on  or  before  May  1,  1945. 

Prior  to  the  time  for  filing  the  information  called  for  by  the 
said  forms,  representatives  of  the  companies,  plaintiffs  here¬ 
in,  together  with  representatives  of  company  organizations, 
conferred  with  the  Superintendent  and  members  of  his  staff 
concerning  these  forms  and  discussed  them  in  detail.  They 
offered  no  objections  to  the  use  of  or  information  called  for  by 
the  said  forms.  They  offered  no  recommendation  for  any 
change  nor  did  they  suggest  additional  information  to  be  fur¬ 
nished  in  connection  wtih  the  said  investigation.  They  did, 
however,  contend  that  the  furnishing  of  certain  of  the  infor¬ 
mation  would  be  particularly  burdensome  and  asked  that  the 
request  for  information  with  respect  to  so-called  classified 
experience  be  waived;  that  is,  they  requested  the  Superin¬ 
tendent  to  excuse  them  from  furnishing  a  breakdown  of  their 
experience  as  to  particular  classes  of  insurance. 

Following  the  said  conference,  the  Superintendent  agreed 
that,  upon  request  of  any  company,  he  would  waive  the  filing 
requirements  or  postpone  for  an  indefinite  time  the  filing 
date  as  to  forms  showing  the  so-called  classified  experience  in 
the  case  of  any  oompany  having  no  records  from  which  the 
information  could  be  compiled.  If  the  company  would  for 
any  other  reason  experience  extraordinary  difficulty  in  as- 
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semblying  the  data,  the  Superintendent  agreed  to  give  them 
additional  time.  However,  it  was  agreed  that  the  corn- 
615  panies  should  furnish  premiums  written,  premiums 
earned  and  losses  incurred  in  the  District  of  Columbia 
fbr  the  calendar  years  1940,  1941,  1942  and  1943,  and  pre¬ 
miums  written,  premiums  earned,  losses  incurred  and  expenses 
incurred  in  the  District  of  Columbia  for  the  calendar  year 
1944.  Notice  of  such  agreement  was  sent  by  the  general  coun¬ 
sel  of  the  National  Board  of  Fire  Underwriters  to  all  of  its 
member  companies,  including  152  of  these  plaintiff  companies, 
by  Bulletin  No.  1486,  dated  April  12,  1945,  a  copy  of  which  is 
attached  hereto  and  made  part  hereof  as  Exhibit  1.  Knowl¬ 
edge  of  such  agreement  was  further  disseminated  by  letter 
from  the  Superintendent  of  Insurance,  dated  April  11,  1945, 
to  the  general  manager  of  the  American  Mutual  Alliance  au¬ 
thorizing  him  to  give  like  notice  to  the  companies  which  were 
members  of  that  organization,  a  copy  of  which  letter  is  at¬ 
tached  hereto  and  made  part  hereof  as  Exhibit  2.  Many  of 
the  plaintiff  companies  and  others  requested  and  were  granted 
additional  time  in  which  to  submit  the  detailed  experience  re¬ 
ports,  but  no  company  objected  to  the  form  of  the  report  or 
to  their  use  by  the  Superintendent  for  the  purposes  of  rate  ad¬ 
justment.  Thirty-nine  of  said  companies  reported  in  June  and 
nine  reported  in  July,  1945. 

Upon  receipt  of  the  reports,  sworn  to  by  the  companies  and 
filed  with  the  Superintendent,  the  Superintendent  on  August 
10,  1945  having  made  a  recapitulation,  furnished  a  copy  of 
the  same  to  the  plaintiffs  herein,  through  the  manager  of  the 
Bureau.  Counsel  for  the  Rating  Bureau  and  for  the  com¬ 
panies  expressed  a  desire  to  consider  making,  through  the  Bu¬ 
reau,  some  recommendation  to  the  Superintendent  with  re¬ 
spect  to  a  formula  for  an  adjustment  of  rates.  The  companies 
waited  until  September  17,  1945,  and  then  informed  the  Su¬ 
perintendent,  after  consideration  by  the  governing  commit¬ 
tee  of  the  Bureau,  they  preferred  not  to  make  any  such  recom¬ 
mendations  at  that  time. 
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Upon  refusal  of  the  Rating  Bureau  and  the  companies  to 
make  such  recommendation,  the  Superintendent  advised  them 
that  it  was  his  duty  to  proceed  with  the  investigation  as  pro¬ 
vided  under  section  3  of  the  statute  and  that  he  would,  after 
completing  the  investigation  and  with  advice  of  counsel,  issue 
an  appropriate  order. 

616  At  no  time  after  the  forms  were  sent  out  on  February 
1,  1945,  or  at  the  time  representatives  of  the  companies 
conferred  with  the  Superintendent  about  the  forms  did  the 
companies  question  the  right  of  the  Superintendent  to  pro¬ 
ceed,  in  accordance  with  the  provisions  of  section  3  of  the 
Act,  to  make  the  investigation.  After  the  recapitulation  was 
submitted  to  representatives  of  the  companies  on  August  10, 
1945,  and  they  requested  time  to  consider  the  question  of 
making  recommendations  with  respect  to  a  formula,  they  did 
not  then  question  the  power  of  the  Superintendent  to  continue 
the  investigation  instituted  by  him  and  voiced  no  objection 
thereto  nor  did  they  offer  any  new  or  additional  information 
in  connection  with  the  said  investigation. 

After  the  order  of  October  29,  1945,  was  issued,  counsel  for 
certain  of  the  companies  by  letter  dated  November  16,  1945, 
requested  the  Superintendent  to  amend  or  rescind  the  said 
order.  In  the  same  letter  they  made  application  for  the  grant¬ 
ing  to  them  of  “an  oral  hearing  at  which  testimony  may  be 
presented  with  respect  to  the  various  objections  to  the  said 
order  and  particular  provisions  thereof.”  A  copy  of  the  said 
letter  is  attached  hereto  as  part  hereof  as  Exhibit  3.  On  No¬ 
vember  20,  1945,  the  Superintendent  answered  the  letter  of 
November  16  and  advised  counsel  for  the  companies  that  the 
order  of  October  29,  1945,  “will  not  be  amended  or  rescinded 
as  requested  unless  or  until  it  is  shown  to  be  in  error.”  A  copy 
of  the  said  letter  of  November  20,  1945,  is  attached  hereto  and 
made  part  hereof  as  Exhibit  4.  In  answering  the  application 
for  an  oral  hearing  on  the  objections  of  the  companies,  the  Su¬ 
perintendent  advised  that  they  might  appear  in  his  office  on 
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December  14,  1945,  “and  be  fully  heard  as  to  the  objections 
to  which  your  letter  refers.” 

The  application  for  an  oral  hearing  requested  that  the  com¬ 
panies  be  allowed  on  or  prior  to  November  26,  1945,  to  en¬ 
large  and  state  in  greater  detail  the  objections  and  matters 
upon  which  the  companies  desired  to  introduce  evidence.  The 
said  request  was  granted  and  on  the  said  date  counsel  for  the 
companies  filed  additional  grounds  of  objections  to  the  order 
of  October  29.  A  copy  of  the  said  letter  is  attached  hereto  and 
made  part  hereof  as  Exhibit  5. 

617  The  companies  appeared  on  December  14,  1945,  rep¬ 
resented  by  several  counsel,  including  counsel  for  the 
Rating  Bureau,  and  were  heard  in  opposition  to  the  order  of 
October  29,  1945.  At  the  request  of  the  companies  the  hear¬ 
ing  was  continued  to  December  19,  1945,  and  again  at  their 
request  to  January  15,  1946.  At  the  said  hearings  counsel  for 
the  companies  made  lengthy  and  voluminous  arguments  and 
offered  some  evidence  in  support  of  their  objections  to  the 
order  of  October  29. 

At  the  hearings  before  the  Superintendent  in  support  of 
their  objections  to  the  order  the  companies  were  fully  heard 
by  argument  and  such  evidence  as  they  desired  to  present. 
At  the  conclusion  thereof  the  Superintendent  announced  that 
he  would  review  and  reconsider  the  order  of  October  29,  1945, 
and  all  data  relating  to  the  investigation  in  the  light  of  the 
arguments  made  and  the  testimony  offered  by  the  companies 
in  support  of  their  objections  to  the  said  order. 

Thereafter  and  to  wit,  on  February  1, 1946,  the  Superintend¬ 
ent  issued  an  amendatory  order  in  which  he  stated  the  nature 
of  the  review  and  the  reconsideration  given  by  him  and  the 
issues  raised  by  the  companies  and  their  arguments  and  testi¬ 
mony  in  support  thereof  and  modified  in  some  respects  the 
conclusions  reached  and  set  forth  in-  the  order  of  October  29. 
Upon  such  reconsideration  and  review  he  found  that  the  ex¬ 
perience  for  extended  coverage  insurance  considered  alone 
justified  the  reduction  ordered  for  that  class  of  insurance,  but 
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because  that  class  is  comparatively  new  and  because  the  ex¬ 
perience  in  respect  thereof  was  lacking  in  uniformity  and  be¬ 
cause  the  trend  of  losses  was  unfavorable,  he  concluded  “that 
in  all  fairness  I  am  justified  in  waiting  until  the  experience 
elements  are  more  stable  before  giving  full  credibility  to  the 
data”  (p.  7  of  the  order  of  February  1).  Accordingly  the  Su¬ 
perintendent  modified  the  order  of  October  29  by  deleting 
therefrom  the  provision  requiring  a  reduction  in  rates  for  ex¬ 
tended  coverage  insurance.  In  the  said  order  of  February  1 
the  Superintendent  found  that  the  rates  for  fire  and  lightning 
insurance  were  excessive  and  unreasonable  and  that  the  re¬ 
duction  in  rates  ordered  by  the  order  of  October  29  was 
618  fully  justified.  The  Superintendent  found  and  concluded 
however  that  because  of  the  many  calculations  involved 
in  computing  premiums,  the  use  of  a  decimal  fraction  would 
be  unduly  burdensome,  and  accordingly  he  modified  the  order 
of  October  29  by  ordering  a  reduction  in  rates  for  fire  and 
lightning  insurance  by  at  least  5%  in  stead  of  5.826%.  The 
Superintendent  further  found  and  concluded  that  because 
many  policies  effective  on  January  1,  1946,  or  thereafter  had 
been  issued  in  the  last  quarter  of  1945,  he  considered  it  fair 
to  change  the  effective  date  of  the  reductioin  ordered,  and 
accordingly  modified  the  order  so  as  to  make  the  effective  date 
April  1,  1946. 

By  the  amendatory  order  of  February  1,  1946,  the  entire  re¬ 
duction  in  extended  coverage  insurance  in  the  amount  of  $91,- 
134  was  vacated  and  the  amount  of  the  reduction  in  premiums 
for  fire  and  lightning  insurance  was  reduced  from  $134,273 
to  $115,236. 

4.  The  Superintendent  denies  the  allegations  contained  in 
paragraph  4  of  the  complaint. 

5.  The  Superintendent  admits  that  paragraph  5  of  the  com¬ 
plaint  sets  forth  part  of  the  Rating  Act,  but  he  says  that  the 
said  paragraph  does  not  contain  all  provisions  relating  to  the 
powers  of  the  Superintendent  and  none  of  the  provisions  re¬ 
lating  to  the  Rating  Bureau. 
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6.  In  answer  to  paragraph  6  of  the  complaint  the  Superin¬ 
tendent  admits  that  it  was  necessary  to  determine  as  one  of 
the  essential  elements  of  the  investigation  whether  the  in¬ 
surance  companies  writing  business  in  the  District  for  the  pe¬ 
riod  under  review  had  earned  a  reasonable  profit  in  respect 
of  the  classes  of  insurance  under  review  and  admits  that  in 
doing  so  he  arrived  at  the  factors  of  “premiums  earned”, 
“losses  incurred”  and  “expenses  incurred”.  He  say  that  in 
arriving  at  the  factors  of  premiums  earned  and  expenses  in¬ 
curred  he  used  a  well  recognized  and  established  method  of 
allocation  and  that  it  was  admitted  by  one  of  the  companies’ 
witnesses  that  precisely  correct  figures  were  not  obtainable, 
except  in  a  few  instances.  He  further  says  that  where  such 
figures  were  available  and  were  reported  by  the  companies 
they  were  in  every  case  used  by  him  as  presented  by  the  com¬ 
panies.  The  Superintendent  denies  that  in  determining  the 
factors  he  substituted  arbitrary  and  incorrect  figures  as 
619  alleged  in  subparagraphs  (a),  (b),  (c)  and  (d)  of 
paragraph  6.  He  admits  that  his  investigation  was  made 
subsequent  to  the  transmission  by  him  to  each  of  the  plaintiff 
companies  herein  and  to  other  companies  transacting  busi¬ 
ness  in  the  District  a  questionnaire,  a  copy  of  which  is  attached 
to  the  complaint  as  Exhibit  C,  as  alleged  in  subparagraph  (d) 
of  paragraph  6.  He  denies  all  remaining  allegations  in  para¬ 
graph  6  and  the  subparagraphs  thereof. 

With  respect  to  the  allegation  that  the  Superintendent  in¬ 
cluded  classes  of  insurance  which  were  excluded  under  the 
Act,  the  Superintendent  say  that  he  did  not  regulate  or  at¬ 
tempt  to  regulate  the  rates  for  such  excluded  classes  and  that 
he  considered  them  only  to  the  extent  and  for  the  purpose  of 
segregating  that  portion  of  the  experience  applicable  to  fire 
and  lightning  insurance. 

The  Superintendent  further  says  that  the  Rating  Act  was 
enacted  in  the  light  of  knowledge  that  the  administration  of 
the  law  would  require  the  determination  of  an  expense  factor 
as  shown  by  hearings  on  the  bill  before  a  subcommittee  of  the 
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Senate  of  which  Senator  Burton,  now  an  associate  justice  of 
the  Supreme  Court,  was  chairman;  that  without  the  deter¬ 
mination  of  an  expense  factor  the  purpose  of  section  3  of  the 
Act  to  prevent  excessive,  inadequate  and  unreasonable  rates 
would  be  frustrated.  He  further  says  that  without  the  deter¬ 
mination  of  a  reasonable  expense  factor  the  companies  would 
be  permitted  to  charge  as  expenses  any  amounts  without  re¬ 
gard  to  waste  or  extravagence  or  the  fairness  or  necessity  of 
such  charge.  He  further  says  that  amounts  that  may  be  ex¬ 
pended  by  the  companies  are  not  controlled  by  any  authority 
and  that  to  include  wasteful,  extravagant  or  unnecessary  ex¬ 
penditures  in  rate  making  would  result  in  excessive  and  un¬ 
reasonable  rates. 

The  Superintendent  further  says  that  the  companies, 
through  arguments  of  their  counsel  and  the  exhibits  submitted 
to  him  at  the  hearings  beginning  December  14,  1945,  admitted¬ 
ly  assumed  that  the  “nation-wide”  experience,  which  includes 
business  done  by  the  companies  in  foreign  countries,  in- 
620  eluding  reinsurance,  both  assumed  and  ceded,  is  com¬ 
parable  to  the  experience  in  the  District  alone  on  a  di¬ 
rect  written  basis.  He  further  says  that  the  exhibits  presented 
by  the  companies  and  the  testimony  in  support  thereof  com¬ 
pletely  ignore  reinsurance  in  unauthorized  companies  although 
the  annual  statements  of  the  companies  made  to  the  Superin¬ 
tendent  and  their  tax  statements,  both  of  which  constitute 
part  of  the  underlying  data  of  the  investigation  disclose  the 
existence  of  unauthorized  reinsurance  in  considerable  and  sig¬ 
nificant  volume.  The  testimony  and  arguments  submitted  by 
the  companies  in  support  of  their  objections  to  the  order  of 
October  29  are  predicated  upon  the  assumption  that  the  flow 
of  business  and  the  distribution  of  business  on  a  one,  three  and 
five  year  basis  in  the  District  of  Columbia  were  the  same  as 
the  flow  and  distribution  experienced  by  them  in  their  nation¬ 
wide  business,  including  that  in  foreign  countries,  and  that 
the  method  of  computing  reserves  is  the  same  throughout  the 
country  as  a  whole.  The  Superintendent  further  says  that 
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such  assumptions  are  contrary  to  fact  and  are  unsound  and 
inaccurate.  One  witness  for  the  companies  in  the  hearings 
before  the  Superintendent  admitted  that  actual  earned  pre¬ 
mium  figures  for  the  District,  pertaining  to  the  classes  of  in¬ 
surance  involved  herein,  were  not  available  and  further  ad¬ 
mitted  that  if  they  had  been  available  the  exhibits  presented 
by  the  companies  would  not  have  been  based  upon  the  as¬ 
sumptions  as  hereinabove  alleged. 

The  Superintendent  further  says  that  to  determine  earned 
premiums  for  the  District  of  Columbia  upon  the  basis  of 
world-wide  experience  of  the  companies,  including  reinsur¬ 
ance  both  assumed  and  ceded,  including  reinsurance  in  com¬ 
panies  not  authorized  to  write  insurance  in  the  District  of 
Columbia,  would  be  inaccurate,  illogical,  unfair  and  unjust. 

i  7.  In  answer  to  paragraph  7  of  the  complaint  the  Super¬ 
intendent  admits  that  it  is  his  duty  under  the  Act  to  “give 
consideration  to  all  factors  reasonably  attributable  to  the  risks 
*  *  *  and  to  a  reasonable  profit”,  and  that  the  questionnaire 
requested  the  companies  to  file  with  him  information  as  to 
the  expenses  incurred  for  the  year  1944.  He  admits  that  on 
page  11  of  the  order  of  October  29  he  stated  that  the  total  ex¬ 
penses  incurred  by  the  companies  for  fire  and  lightning 
621  for  the  the  five  year  period  under  review  were  $6,002,- 
418.  He  denies  all  remaining  allegations  of  paragraph 
7  of  the  complaint. 

In  further  answer  to  the  allegations  contained  in  paragraph 
7  of  the  complaint  the  Superintendent  says  that  section  3  of 
the  Rating  Act  (section  35-1403,  D.  C.  Code)  empowers  him  to 
investigate  the  necessity  for  adjustment  of  rates  on 'all  risks  or 
classes  of  risks  within  the  scope  of  the  Act,  and  to  order  an 
adjustment  of  such  rates  after  investigation  of  the  experience 
showing  premiums  and  losses  for  a  period  of  not  less  than  five 
years  next  preceding  the  investigation,  if  the  rates  for  any 
one  or  more  classes  of  risks  are  excessive,  inadequate,  or  un¬ 
reasonable.  The  statute  does  not  require  the  Superintend¬ 
ent  to  consider  “expenses  incurred”  for  a  period  of  five  years. 
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The  factors  of  premiums  and  losses  required  to  be  determined 
within  the  five-year  period  do  not  include  the  factor  of  “ex¬ 
penses”. 

In  further  answer  to  paragraph  7  the  Superintendent  says 
that  in  order  to  determine  whether  the  rates  are  excessive, 
inadequate  or  unreasonable,  it  is  necessary  to  determine  a 
reasonable  expense  factor,  as  stated  by  him  before  the  sub¬ 
committee  of  the  Senate  in  consideration  of  the  proposed 
legislation  which  was  enacted  as  the  Rating  Act.  Upon  con¬ 
sideration  of  all  data  available  he  found  that  “expenses  in¬ 
curred”  reported  by  some  of  the  companies  were  unreasonably 
high,  that  some  companies  had  expenses  in  excess  of  their  pre¬ 
miums,  that  82  of  the  stock  companies  had  such  expenses  in 
excess  of  50%  of  their  premiums,  that  many  of  this  group  had 
expenses  ranging  from  50%  to  more  than  95%  of  their  prem¬ 
iums,  and  that  10%  of  the  business  of  stock  companies  was 
written  by  companies  which,  in  the  case  of  each  of  them,  had 
expenses  incurred  to  premiums  written  of  more  than  65%.  The 
Superintendent  says  that  to  allow  in  the  determination  of  just 
and  reasonable  rates  such  unjust  and  unreasonably  high  ex¬ 
penses  would  be  not  only  unreasonable,  but  would  result  in  ex¬ 
cessive,  unjust  and  unreasonable  rates  and  would  impose  upon 
the  policy-holders  an  unjust,  unreasonable  and  unnecessary 
burden  not  contemplated  by  the  Rating  Act.  The  Superin¬ 
tendent  does  not  have  the  authority  to  tell  the  companies 
what  amount  they  may  expend.  He  has  not  undertaken 
622  to  do  so.  Under  the  orders  of  October  29,  1945,  and 
February  1,  1946,  the  companies  may  incur  whatever 
expenses  they  desire.  But  in  the  determination  of  just  and 
reasonable  rates  the  allowance  of  excessive  or  unreasonable 
expnditures  in  the  determination  of  an  expense  factor  would 
be  unjust  and  unreasonable.  The  Superintendent  says  that 
rates  cannot  be  fair  and  just  if  one  factor  in  the  determination 
of  such  rates  is  unreasonable  or  unjust.  The  sworn  reports 
made  by  companies  with  a  premium  volume  of  approximately 
60%  of  the  whole  had  an  average  ratio  of  expenses  incurred 
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to  premiums  written  of  only  43.19%.  The  reports  show  that 
84  of  173  stock  companies  wrote  50.69%  of  the  business  of 
all  stock  companies  and  had  an  everage  expense  ratio  of 
43.47%.  The  Superintendent  found  in  his  investigation  that 
an  expense  factor  of  43%  appeared  to  be  reasonable,  but  in 
order  to  provide  “a  reasonable  margin  for  any  possible  error 
in  judgment,”  he  allowed  an  expense  factor  of  43.5%  in  the 
computation  of  profits  produced  by  the  rates  involved.  The 
Superintendent  further  says  that  rates  based  upon  an  expense 
factor  of  more  than  43.5%  as  desired  by  the  companies  would 
result  in  penalizing  policyholders  of  the  District  of  Columbia 
for  inefficiency  or  wastefulness  or  extravagance  on  the  part 
of  companies  with  high  expense  ratios.  The  Superntendent 
says  that  the  principle  involved  in  the  establishment  of  an 
allowable  factor  for  expenses  lower  than  the  average  ratio 
for  all  companies  has  been  followed  for  years  in  other  juris¬ 
dictions  and  that  in  the  District  of  Columbia. such  a  factor  has 
for  years  been  used  ’without  resistance  by  the  companies  in 
the  making  of  rates  for  Workmen’s  Compensation  Insurance. 

8.  The  Superintendent  admits  that  on  page  12  of  the  order 
of  October  29  he  found  an  underwriting  profit  for  fire  and 
lightning  insurance  of  $1,257,322.  He  denies  all  remaining 
allegations  of  paragraph  8  of  the  complaint.  The  Superin¬ 
tendent  specifically  denies  the  allegation  that  the  companies 
are  warranted  in  increasing  rates  for  fire  and  lightning  in¬ 
surance  in  the  District  of  Columbia  as  alleged  in  paragraph  8 
of  the  complaint. 

9.  In  answer  to  paragraph  9  of  the  complaint  the  Super¬ 

intendent  admits  that  he  credited  to  underwriting  profit 
623  interest  earned  by  the  companies  upon  the  unearned 

premium  reserve.  He  denies  the  remaining  allegations 
in  paragraph  9  of  the  complaint  and  says  that  it  is  his  duty 
under  the  law  to  determine  the  profit  produced  by  rates  and 
not  merely  the  so-called  underwriting  profit  as  defined  by  the 
companies. 
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In  further  answer  to  the  allegations  contained  in  paragraph 
9  of  the  complaint,  the  Superintendent  says  that  the  unearned 
premium  reserve  represents  premiums  paid  by  policyholders 
in  advance  of  the  services  rendered  by  the  companies  to  policy¬ 
holders,  and  that  the  said  unearned  premium  reserve  repre¬ 
sents  equity  holdings  of  the  policyholders;  that  the  companies 
may  at  any  time  cancel  their  policies  just  as  they  may  at  any 
time  be  cancelled  by  the  policyholders  and  that  in  either  case 
the  policyholders  may  demand  and  require  the  return  to  them 
of  their  portion  of  the  unearned  premium  reserve.  He  further 
says  that  amounts  represented  by  the  unearned  premium  re¬ 
serve  are  monies  held  by  the  companies  and  used  by  them  in 
their  business  or  for  investment  purposes,  and  that  since  the 
said  companies  hold  and  use  the  said  reserves,  they  should  be 
charged  with  a  reasonable  interest  upon  the  said  amounts; 
that  to  permit  the  companies  to  use  the  equities  of  their  policy¬ 
holders  for  investment  purposes  without  giving  the  equity 
holders  the  benefit  of  any  income  thereon  would  be  unfair 
and  inequitable  to  the  policyholders. 

The  Superintendent  further  says  that  the  calculations  of 
interest  on  the  unearned  premium  reserve  were  based  upon 
sworn  annual  statements  made  by  the  companies  to  the  De¬ 
partment  of  Insurance  and  that  such  calculations  are  correct. 

10.  In  answer  to  the  allegations  contained  in  paragraph  10 
the  Superintendent  admits  that  the  order  of  October  29,  1945, 
was  issued  without  giving  the  companies  a  hearing  and  that 
some  companies  made  objections  to  the  order  after  it  was 
issued.  He  denies  the  remaining  allegations  of  paragraph  10. 

The  Superintendent  further  answers  that  before  the  order 
of  October  29,  1945,  was  issued,  all  companies  authorized  to 
do  business  in  the  District  of  Columbia,  including  the  plain- ' 
tiffs  herein,  were  afforded  an  opportunity  through  the 
624  Rating  Bureau  to  recommend  a  formula  for  rate  adjust¬ 
ment  within  the  contemplation  of  the  Rating  Act  and 
they  refused  to  do  so;  that  upon  refusal  of  the  companies  to 
submit  recommendation  with  respect  to  rate  adjustments  the 
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Superintendent  advised  the  companies  that  pursuant  to  sec¬ 
tion  3  of  the  Rating  Act  he  would  continue  his  investigation 
of  the  necessity  of  rate  adjustments;  that  none  of  the  com¬ 
panies,  including  the  plaintiffs  herein,  objected  to  the  investi¬ 
gation  or  questioned  the  authority  of  the  Superintendent  to 
make  such  investigation.  Although  the  companies,  including 
the  plaintiffs  herein,  knew  that  the  investigation  was  being 
conducted  and  submitted  sworn  reports  to  the  Superintendent 
in  answer  to  the  questionnaires,  they  at  no  time  requested  an 
opportunity  to  be  heard  in  respect  thereof  nor  did  they  offer 
or  suggest  any  additional  information  to  the  Superintendent 
in  the  conduct  of  said  investigation.  The  Superintendent 
further  says  that  after  the  order  of  October  29,  1945,  was 
issued  some  of  the  companies,  including  some  of  the  plain¬ 
tiffs  herein,  asked  the  Superintendent  to  grant  them  an  oral 
hearing,  with  the  right  to  offer  testimony  with  respect  to 
various  objections  to  the  said  order,  which  hearing  was  granted, 
and  all  companies,  including  all  the  plaintiffs  herein,  were 
given  full  and  complete  opportunity  to  state  by  way  of  argu¬ 
ment  and  testimony  their  objections  to  the  order  of  October 
29,  1945. 

The  Superintendent  says  that  section  3  of  the  Rating  Act 
does  not  provide  for  nor  require  a  hearing  in  order  to  make 
the  investigation  required  or  the  adjustment  of  rates  author¬ 
ized  by  the  provisions  of  the  Act. 

The  Superintendent  says  that,  unlike  some  of  the  other 
insurance  laws  which  he  administers,  the  Rating  Act  requires 
no  hearing,  gives  him  no  power  to  subpoena  witnesses  or  to 
put  them  under  oath  and  does  not  authorize  him  to  require  the 
companies  to  show  cause  in  connection  with  any  contemplated 
rate  adjustment,  but  that  the  said  Rating  Act  does  authorize 
him  to  investigate  the  necessity  for  an  adjustment  of  rates 
and  to  order  such  adjustment  whenever  he  determines  after 
investigation  that  such  rates  are  excessive  or  unreasonable, 
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and  that  said  Rating  Act  under  section  7  (section  35- 
625  1407,  D.  C.  Code)  thereof  requires  the  companies  “to 

furnish  statistical  reports  of  premiums  and  losses  in 
such  form  and  according  to  such  classifications  as  the  Super- 
■  intendent  shall  prescribe  and  any  other  information  which 
the  Superintendent  may  deem  necessary  for  the  administration 
of  this  Act.” 

11.  The  Superintendent  denies  the  allegations  contained  in 
paragraph  11  of  the  complaint. 

For  further  answer  to  the  said  paragraph  the  Superintendent 
says  that  when  the  companies  by  letter  dated  November  16, 
1945  (Exhibit  3  herein)  asked  the  Superintendent  to  amend 
or  rescind  the  order  of  October  29  without  offering  any 
measure  of  proof  or  reason  why  the  said  order  should  be 
amended  or  rescinded,  he  did  refuse  to  amend  or  rescind  the 
order  “as  requested  unless  or  until  it  is  shown  to  be  in  error” 
(Exhibit  4  herein). 

In  the  letter  dated  November  16,  1945  (Exhibit  3  herein) 

'  the  companies  asked  for  an  oral  hearing  to  present  their  vari¬ 
ous  objections  to  the  order.  Their  request  was  granted 
promptly  and  they  were  fully  heard. 

12.  In  answer  to  paragraph  12  of  the  petition  of  appeal,  the 
Superintendent  admits  that  after  the  plaintiffs  herein  and 
other  companies  who  are  not  plaintiffs  herein  were  granted 
hearings  in  support  of  their  objections  to  the  order  of  October 
29,  1945,  and  after  such  hearings  had  for  some  time  been  in 

.  progress,  they  then  took  the  position  that*  it  was  the  duty 
of  the  Superintendent  to  show  cause  why  his  order  should  not 
be  vacated.  The  request  of  the  companies,  dated  November 
j  16,  1945  (Exhibit  3  herein),  requested  an  oral  hearing  to  pre¬ 
sent  their  testimony  and  arguments  in  support  of  their  ob- 
i  jections.  They  did  not  seek  by  that  request  or  any  other 
request  prior  to  the  granting  of  the  hearings  to  make  the 
Superintendent  show  cause  why  the  order  should  not  be 
vacated.  The  Superintendent  says  that  upon  the  request 
of  the  companies  to  be  heard  in  support  of  their  objections, 
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it  was  not  his  duty  to  show  cause  to  himself  why  his  order 
should  not  be  vacated. 

13.  In  answer  to  paragraph  13  of  the  complaint  the  Super¬ 
intendent  says  that  the  opportunity  to  be  heard  which 
626  he  gave  to  the  plaintiffs,  and  other  companies  not  plain¬ 
tiffs,  was  for  the  purpose  of  supporting  the  objections 
made  by  the  companies  to  the  order  of  October  29,  1945. 

The  Superintendent  admits  that  the  plaintiffs  and  other 
companies  not  plaintiffs  herein  filed  with  the  Superintendent 
at  the  hearings  before  him  a  memorandum  containing  a  num¬ 
ber  of  reports  and  schedules,  which  was  submitted  as  Exhibit 
D  to  the  complaint,  and  also  produced  certain  witnesses,  a 
transcript  of  which  was  submitted  with  the  complaint  as  Ex¬ 
hibit  E,  and  certain  additional  exhibits,  copies  of  which  were 
submitted  with  the  complaint  as  Exhibit  F.  The  Superintend¬ 
ent  says  that  the  said  memorandum  containing  a  number  of 
reports  and  schedules  submitted  with  the  complaint  as  Exhibit 
D  contains  argument  of  counsel  for  the  companies,  that  the 
transcript  of  the  testimony  submitted  with  the  complaint  as 
Exhibit  E  consists  primarily  of  arguments  and  motions  made 
by  counsel  for  the  companies.  He  says  that  the  first  115  pages 
of  the  transcript  (Exhibit  E)  contains  nothing  but  argument 
of  counsel  for  the  companies  and  that  interspersed  throughout 
the  transcript  of  the  proceedings  before  the  Superintendent, 
in  too  many  places  to  enumerate  or  to  determine  easily  with¬ 
out  a  thorough  reading  of  each  and  every  page  of  the  trans¬ 
cript,  were  many  arguments  made  by  counsel  for  the  com¬ 
panies;  that  to  undertake  to  point  out  in  this  answer  each  and 
every  page  where  such  arguments  appear  would  consume  con¬ 
siderable  time  and  involve  many  pages  of  transcript.  The 
Superintendent  further  says  that  the  conclusions  drawn  in  the 
reports  and  schedules  shown  in  the  memorandum  submitted 
with  the  complaint  as  Exhibit  D  are  erroneous  and  produce 
erroneous  results  and  are  contrary  to  the  usual  method  of 
determining  rate  factors. 
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14.  In  answer  to  paragraph  14  of  the  complaint  the  Super¬ 
intendent  admits  that  he  refused  and  failed  to  introduce  evi¬ 
dence  or  data  in  support  of  the  order  of  October  29  other  than 
as  contained  in  the  said  orders.  He  denies  that  it  was  his 
duty  to  introduce  evidence  before  himself  in  respect  of  his 
order  of  October  29,  which  he  promulgated  after  many  months 

of  investigation  and  study.  He  further  says  that  the 
627  orders  themselves  show  in  detail  the  basis  of  the  con¬ 
clusions  reached  and  the  computations  set  out  therein, 
that  all  basic  figures  upon  which  the  calculations  were  made 
were  furnished  to  him  under  oath  by  the  companies  and  that 
he  accepted  them  without  change. 

He  further  says  that  the  hearings  were  afforded  to  the  plain¬ 
tiffs  herein  and  to  other  companies  not  plaintiffs  herein  who 
asked  an  opportunity  to  present  testimony  and  arguments  in 
support  of  the  objections  to  the  order. 

He  further  says  that  before  the  hearing  he  gave  the  com¬ 
panies  full  access  to  all  material  used  in  his  investigation  and 
that  with  his  permission  the  plaintiff  companies  had  an  ac¬ 
counting  firm  spend  more  than  a  week  in  his  office  examining, 
checking  and  copying  such  material. 

15.  The  Superintendent  admits  that  he  modified  the  order 
of  October  29,  1945,  by  the  amendatory  order  dated  February 
1,  1946,  affirming  the  order  of  October  29,  except  as  therein 
modified  by  the  order  of  February  1,  1946.  He  denies  the  re¬ 
maining  allegations  contained  in  paragraph  15  of  the  com¬ 
plaint. 

Further  answering  the  said  allegations  the  Superintendent 
says  the  order  of  October  29,  1945,  was  amended  in  certain 
particulars  after  a  full  and  complete  reconsideration  of  that 
order  and  all  data  pertaining  thereto  in  the  light  of  the  argu¬ 
ments  and  testimony  presented  by  the  companies  in  support  of 
their  objections  to  the  said  order. 

16.  The  Superintendent  denies  the  allegations  contained  in 
paragraph  16  of  the  complaint. 
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For  further  answer  thereto  he  says  that  the  Rating  Act 
does  not  require  an  investigation  of  expenses  for  a  five-year 
period  or  for  any  other  fixed  period,  that  the  statute  requires 
an  “investigation  of  the  experience  showing  premiums  and 
losses  for  a  period  of  not  less  than  five  years  next  preceding 
such  investigation”,  and  that  the  investigation  conducted  by 
him  did  cover  the  experience  showing  premiums  and  losses  for 
the  five-year  period  1940  to  1944,  inclusive.  He  further  says 
that  in  the  determination  of  the  expense  ratio  he  relied  upon 
the  reasonable  expenses  incurred  by  the  companies  for 
62S  the  year  1944  and  that  when  representatives  of  the 
companies  discussed  the  form  of  the  questionnaire  and 
when  reports  were  made  by  the  companies  in  answer  thereto, 
none  of  the  companies  objected  to  the  use  of  the  expense  ex¬ 
perience  of  the  year  1944  nor  did  any  such  company  request 
that  the  expenses  for  any  other  year  be  considered. 

He  further  says  that  the  companies  have  not  shown,  at¬ 
tempted  to  show,  or  even  alleged  that  the  use  of  expense  ex¬ 
perience  for  the  year  1944  was  unfair  to  them  or  was  even  to 
their  disadvantage.  By  reason  of  these  facts  the  plaintiffs 
are  now  estopped  to  complain  of  the  Superintendent’s  action 
in  using  only  expense  experience  for  the  year  1944. 

17.  He  admits  that  he  is  required  by  section  35-1403  (sec¬ 
tion  3  of  the  Act)  to  give  consideration  to  all  factors  reason¬ 
ably  attributable  to  the  risks  as  alleged  in  paragraph  17.  He 
says  that  he  complied  with  this  provision  of  the  Act.  He 
denies  the  remaining  allegations  of  paragraph  17  of  the  com¬ 
plaint. 

18.  The  Superintendent  denies  the  allegations  contained  in 
’  paragraph  18  of  the  complaint.  He  says  that  although  he  al¬ 
lowed  a  fair  amount  for  the  conflagration  hazard  the  com¬ 
panies  produced  nothing  to  show  that  any  amount  was  proper 
and  that  one  of  the  companies’  witnesses  admitted  that  no 
figures  were  available  from  which  such  a  showing  could  be 
made. 
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19.  The  Superintendent  denies  the  allegations  contained  in 
paragraph  19  of  the  complaint. 

SECOND  COUNT 

1.  The  Superintendent  denies  all  the  allegations  contained 
in  paragraph  1  of  the  second  count  of  the  complaint  except  as 
specifically  admitted  in  answer  to  the  allegations  in  the  first 
count. 

In  further  answer  to  the  allegations  contained  in  para¬ 
graph  1  of  the  second  count  the  Superintendent  incorporates 
by  reference  all  of  the  allegations  contained  in  the  foregoing 
answers  to  the  first  count. 

2.  The  Superintendent  denies  all  the  allegations  contained 

in  paragraph  2  of  the  second  count  of  the  complaint, 
629  except  writing  the  letter  incorporated  therein  as  Ex¬ 
hibit  G. 

3.  The  Superintendent  denies  the  allegations  contained  in 
the  third  paragraph  of  the  second  count  of  the  complaint. 

4.  The  Superintendent  denies  the  allegations  contained  in 
the  fourth  paragraph  of  the  second  count  of  the  complaint. 

5.  The  Superintendent  denies  the  allegations  contained  in 
the  fifth  paragraph  of  the  second  count. 

6.  In  answer  to  paragraph  6  of  the  second  count,  the  Super¬ 
intendent  denies  that  he  has  attempted  to  exercise  the  powers 
of  management,  but  says  that  it  is  his  duty  and  he  has  the 
power  under  the  Rating  Act  to  make  an  investigation  into  the 
necessity  for  an  adjustment  of  rates  and  to  order  such  adjust¬ 
ment  when  after  such  investigation  he  finds  that  the  rates 
for  any  one  or  more  classes  of  risks  are  excessive,  inadequate 
or  unreasonable.  He  further  says  that  the  exercise  of  such 
statutory  power  does  not  constitute  a  usurpation  of  the  powers 
of  management  of  the  companies. 

7.  The  Superintendent  denies  the  allegation  contained  in 
paragraph  7  of  the  second  count. 
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8.  The  Superintendent  denies  the  allegations  contained  in 
the  eighth  paragraph  of  the  second  count.  He  says  that  more 
than  one-fifth  of  the  business  written  by  companies  which  are 
plaintiffs  herein  was  written  by  thirty-eight  companies  which 
had  expenses  ranging  from  18.57  to  43.48  percent  of  premiums 
written,  or  an  average  of  39.27  percent,  and  that  eighty-five  of 
the  plaintiff  companies  wrote  more  than  fifty  percent  of  the 
business  written  by  all  of  them  at  an  average  ratio  of  ex¬ 
penses  to  premiums  written  of  43.49  percent.  He  says  that 
eight  other  plaintiff  companies  did  no  business  in  1944  even 
at  the  rates  which  were  made  by  the  companies  themselves. 
The  Superintendent  further  says  that  premiums  in  the  amount 
of  §363,366,  or  more  than  12  percent  of  the  entire  business 
done  by  the  companies  in  the  year  1944,  was  written  by 
twenty-nine  of  them  with  an  average  expense  ratio  of  more 
than  76  percent  and  that  the  individual  ratios  of  these  com¬ 
panies  ranged  from  60.28  percent  to  more  than  100  percent. 

As  to  this  latter  group,  the  Superintendent  say  that 
630  with  such  unreasonable  expenses  they  would  suffer 
the  loss  and  injury  alleged  even  if  they  were  granted 
the  relief  for  which  they  pray.  The  Superintendent  further 
says  that  another  of  these  companies  has  informed  him  that 
it  will  not  request  a  renewal  of  its  authority  to  do  business  in 
the  District  of  Columbia  and,  consequently,  it  will  not  be 
affected  by  the  decision  in  this  case.  The  Superintendent 
further  says  that  he  has  been  informed  by  one  company  listed 
as  a  petitioner  in  this  case  that  the  “inclusion  of  this  company 
as  a  participant  in  the  court  action  which  has  been  taken  as  a 
result  of  your  rate  reduction  order  of  February  1,  1946,  was 
due  to  a  misunderstanding.” 

Wherefore,  having  answered  the  said  allegations  of  both 
counts  of  the  complaint,  it  is  prayed  that  the  said  complaint 
be  dismissed. 
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DEFENDANT’S  EXHIBIT  E 

2434  GOVERNMENT  OF  THE  DISTRICT  OF 

COLUMBIA 

Department  of  Insurance 
Washington 
Filed  Jan  22  1947 

June  12,  1944 

TO  FIRE  COMPANIES  AUTHORIZED  TO  DO 

BUSINESS  IN  THE  DISTRICT  OF  COLUMBIA: 

This  is  to  direct  your  attention  to  the  enactment  of  Public 
Law  327,  78th  Congress,  approved  June  1,  1944,  and  to  the 
responsibilities  imposed  thereby  upon  insurance  companies 
and  their  representatives.  The  Act  provides  for  the  regula¬ 
tion  of  rates  for  fire  insurance  in  the  District  of  Columbia, 
including  all  supplemental,  additional,  or  extended  forms  of 
coverage  written  in  connection  therewith. 

Section  4  requires  the  companies  to  organize  a  Rating  Bu¬ 
reau  to  administer  rates  within  the  scope  of  the  Act.  The 
Act  further  provides  that  such  Rating  Bureau  will  be  estab¬ 
lished  within  one  hundred  and  twenty  (120)  days  from  June 
1,  1944,  and  that  the  organization  thereof  shall  be  under  the 
supervision  of  the  Superintendent. 

Section  8  prohibits  the  use  of  any  rate,  premium,  schedule, 
rating  method,  rule,  by-law,  agreement,  regulation,  form  of 
policy,  clause,  warranty,  rider,  or  endorsement,  until  it  shall 
first  have  been  filed  with  and  approved  by  the  Superintendent. 

Pending  the  completion  of  an  investigation  and  the  organi¬ 
zation  of  the  Rating  Bureau,  as  provided  under  Sections  3 
and  4  of  the  Act,  tentative  approval  is  hereby  given  to  the 
said  rates,  premiums,  schedules,  and  other  things  enumerated 
under  Section  8,  which  may  now  be  in  use  in  the  District  of 
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Columbia  with  the  understanding  that  reconsideration  in  de¬ 
tail  will  be  given  when  the  said  Bureau  is  established. 

Albert  F.  Jordan, 
Albert  F.  Jordan, 
Superintendent  of  Insurance. 

DEFENDANT’S  EXHIBIT  L-2 

2775  January  29,  1945 

Filed  Jan  22  1947 

Mr.  Walter  M.  Bastian 
Attorney  for  the  Insurance  Rating 
Bureau  of  the  District  of  Columbia 
National  Press  Building 

Washington  4,  D.  C.  .  . 

Dear  Sir: 

On  December  30,  1944,  and  January  22,  1945,  pursuant  to 
Public  Law  327,  78th  Congress,  Chapter  224,  2d  Session,  you 
filed  the  following  proposed  rate  changes  and  forms  on  behalf 
of  the  Insurance  Rating  Bureau  of  the  District  of  Columbia: 


2777  Tentative  approval,  effective  January  1,  1945,  is 
hereby  given  to  the  above  proposals  pending  investi¬ 
gation  into  their  reasonableness,  fairness,  and  adequacy. 

Very  truly  yours, 

Miller  O.  Stout, 

Deputy  Superintendent  of  Insurance. 


MOS/lt 
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DEFENDANT’S  EXHIBIT  B-l 

746  GOVERNMENT  OF  THE  DISTRICT  OF 

COLUMBIA 

Department  of  Insurance 
Washington 

February  1,  1945 

Filed  Jan  22  1947 

Gentlemen: 

Pursuant  to  Sections  3  and  7  of  Public  Law  327,  78th  Con¬ 
gress,  Second  Session,  you  are  requested  to  furnish  to  this  de¬ 
partment  on  or  before  May  1,  1945,  reports  of  your  Com¬ 
pany’s  experience  in  the  District  of  Columbia  for  the  five- 
year  period  ending  December  31,  1944. 

Enclosed  herewith  are  duplicate  copies  of  forms  which  you 
will  please  use  in  making  these  reports.  One  copy  may  be 
retained  for  your  files. 

Very  truly  yours, 

Albert  F.  Jordan, 
Albert  F.  Jordan, 
Superintendent  of  Insurance. 

4 

Enclosures. 


DEFENDANT’S  EXHIBIT  A-l 

724  GOVERNMENT  OF  THE  DISTRICT  OF 

COLUMBIA 

Department  of  Insurance 

Washington,  D.  C. 

Filed  Feb  11  1947 
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October  29,  1945 


TO  THE  FOLLOWING  COMPANIES 
AUTHORIZED  TO  DO  BUSINESS  IN 
1  THE  DISTRICT  OF  COLUMBIA: 

Aetna  Casualty  and  Surety  Company,  Hartford,  Connecticut 
Aetna  Insurance  Company,  Hartford,  Connecticut 
Affiliated  Underwriters,  New  York,  New  York 
Agricultural  Insurance  Company,  Watertown,  New  York 
Albany  Insurance  Company  of  Albany,  New  York,  New  York 
Alliance  Insurance  Company  of  Philadelphia,  Philadelphia, 
Pennsylvania 

Allied  American  Mutual  Fire  Insurance  Company,  Boston, 
Massachusetts 

American  Alliance  Insurance  Company,  New  York,  New  York 
American  Automobile  Fire  Insurance  Company,  St.  Louis, 
Missouri 

American  Aviation  and  General  Insurance  Company,  Reading, 
Pennsylvania 

American  Bonding  Company  of  Baltimore,  Baltimore,  Mary¬ 
land 

American  Central  Insurance  Company,  New  York,  New  York 
American  Druggists  Fire  Insurance  Company,  Cincinnati, 
Ohio 

American  Eagle  Fire  Insurance  Company,  New  York,  New 
York 

American  Equitable  Assurance  Company  of  New  York,  New 
York,  New  York 

American  Exchange  Underwriters,  New  York,  New  York 
American  Fire  Insurance  Company  of  the  District  of  Colum¬ 
bia,  Washington,  D.  C. 

American  and  Foreign  Insurance  Company,  New  York,  New 
York 

American  Home  Fire  Assurance  Company,  New  York,  New 
York 
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American  Indemnity  Company,  Galveston,  Texas 
American  Insurance  Company,  Newark,  New  Jersey 
American  Union  Insurance  Company,  Hartford,  Connecticut 
Anchor  Insurance  Company,  Providence,  Rhode  Island 
Atlantic  Mutual  Fire  Insurance  Company,  Savannah,  Georgia 
Atlantic  Mutual  Insurance  Company,  New  York,  New  York 
Atlas  Assurance  Company,  Ltd.,  New  York,  New  York 
Automobile  Insurance  Company  of  Hartford,  Hartford,  Con¬ 
necticut 

Badger  Mutual  Fire  Insurance  Company,  Milwaukee,  Wiscon¬ 
sin 

Baltimore  American  Insurance  Company  of  New  York,  New 
York,  New  York 

Bankers’  Fire  Insurance  Company,  Durham,  North  Carolina 
Bankers  and  Shippers  Insurance  Company,  New  York,  New 
York 

Birmingham  Fire  Insurance  Company  of  Pennsylvania,  Pitts¬ 
burgh,  Pennsylvania 

Boston  Insurance  Company,  Boston,  Massachusetts 
British  America  Assurance  Company,  New  York,  New  York 
Buffalo  Insurance  Company,  Buffalo,  New  York 
Caledonian  American  Insurance  Company,  Hartford,  Con¬ 
necticut 

Caledonian  Insurance  Company,  Hartford,  Connecticut 
California  Insurance  Company,  San  Francisco,  California 
Calvert  Fire  Insurance  Company,  Baltimore,  Maryland 
Camden  Fire  Insurance  Association,  Camden,  New  Jersey 
Canners  Exchange  (Subscribers  at  Warners  Inter-Insurance 
Bureau),  Chicago,  Illinois 

725  Capital  Fire  Insurance  Company  of  California,  San 
Francisco,  California 

Carolina  Mutual  Insurance  Company,  Charleston,  South 
Carolina 

Centennial  Insurance  Company,  New  York,  New  York 
Central  Insurance  Company  of  Baltimore,  Baltimore,  Mary¬ 
land 


& 


48 

Central  Manufacturers  Mutual  Insurance  Company,  Van 
Wert,  Ohio 

Century  Insurance  Company,  Ltd.,  New  York,  New  York 
Charter  Oak  Fire  Insurance  Company,  Hartford,  Connecticut 
Citizens  Insurance  Company  of  New  Jersey,  Hartford,  Con¬ 
necticut 

City  of  New  York  Insurance  Company,  New  York,  New  York 
Columbia  Fire  Insurance  Company  of  Dayton,  Ohio,  Newark, 
New  Jersey 

Columbia  Insurance  Company  of  New  York,  N.  Y.,  New  York, 
New  York 

Commerce  Insurance  Company,  Glens  Falls,  New  York 
Commercial  Union  Assurance  Company,  Ltd.,  New  York,  New 
York 

Commercial  Union  Fire  Insurance  Company,  New  York, 
New  York 

Commonwealth  Insurance  Company,  New  York,  New  York 
Concordia  Fire  Insurance  Company  of  Milwaukee,  Newark, 
New  Jersey 

Connecticut  Fire  Insurance  Company,  Hartford,  Connecticut 
Continental  Insurance  Company,  New  York,  New  York 
County  Fire  Insurance  Company  of  Philadelphia,  Phila¬ 
delphia,  Pennsylvania 

Detroit  Fire  and  Marine  Insurance  Company,  Detroit,  Mich¬ 
igan 

Dubuque  Fire  and  Marine  Insurance  Company,  Dubuque, 
Iowa 

Eagle  Fire  Company  of  New  York,  New  York,  New  York 
Emmco  Insurance  Company,  Inc.,  South  Bend,  Indiana 
Empire  State  Insurance  Company,  Watertown,  New  York 

Employers’  Fire  Insurance  Company,  Boston,  Massachusetts 
Employers’  Mutual  Fire  Insurance  Company,  Wausau,  Wis¬ 
consin 

Equitable  Fire  and  Marine  Insurance  Company,  Hartford, 
Connecticut 
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Eureka-Security  Fire  and  Marine  Insurance  Company,  New 
York,  New  York 

Farm  Bureau  Mutual  Fire  Insurance  Company,  Columbus, 
Ohio 

Federal  Insurance  Company,  New  York,  New  York 
Federal  Mutual  Fire  Insurance  Company,  Boston,  Massachu¬ 
setts 

Federal  Union  Insurance  Company,  New  York,  New  York 
Fidelity  and  Casualty  Company  of  New  York,  New  York,  New 
York 

Fidelity  and  Deposit  Company  of  Maryland,  Baltimore, 
Maryland 

Fidelity  and  Guaranty  Fire  Corporation,  Baltimore,  Maryland 
Fidelity-Phenix  Fire  Insurance  Company,  New  York,  New 
York 

Fire  Association  of  Philadelphia,  Philadelphia,  Pennsylvania 
Fireman's  Fund  Insurance  Company,  of  California,  San  Fran¬ 
cisco,  California 

Firemen’s  Insurance  Company  of  Newark,  N.  J.,  Newark, 
New  Jersey 

Firemen’s  Insurance  Company  of  Washington  and  George¬ 
town,  Washington,  D.  C. 

Fireproof  Sprinklered  Underwriters,  New  York  ,New  York 
First  American  Fire  Insurance  Company,  New  York,  New 
York 

First  National  Insurance  Company  of  America,  Seattle,  Wash¬ 
ington 

Fitchburg  Mutual  Fire  Insurance  Company,  Fitchburg,  Mass¬ 
achusetts 

Franklin  Fire  Insurance  Company,  New  York,  New  York 
Franklin  National  Insurance  Company  of  New  York,  Hart¬ 
ford,  Connecticut 

Fulton  Fire  Insurance  Company,  New  York,  New  York 
General  Insurance  Company  of  America,  Seattle,  Washington 
Girard  Fire  and  Marine  Insurance  Company,  Newark,  New 
Jersey 
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Glens  Falls  Insurance  Company,  Glens  Falls,  New  York 
726  Globe  and  Republic  Insurance  Company  of  America, 
New  York,  New  York 

Globe  and  Rutgers  Fire  Insurance  Company,  New  York,  New 
York 

Grain  Dealers  National  Mutual  Fire  Insurance  Company,  In¬ 
dianapolis,  Ind. 

Granite  State  Fire  Insurance  Company,  Portsmouth,  New 
Hampshire 

Great  American  Insurance  Company,  New  York,  New  York 
Halifax  Insurance  Company,  New  York,  New  York 
Hanover  Fire  Insurance  Company,  New  York,  New  York 
Hardware  Dealers  Mutual  Fire  Insurance  Company,  Stevens 
Point,  Wisconsin 

Hardware  Mutual  Insurance  Company  of  Minnesota,  Newark, 
New  Jersey 

Hartford  Fire  Insurance  Company,  Hartford,  Connecticut 
Home  Fire  and  Marine  Insurance  Company  of  California,  San 
Francisco,  Calif. 

Home  Insurance  Company,  New  York,  New  York 
Home  Mutual  Fire  Insurance  Company  of  Broome  County, 
N.  Y.,  Binghamton,  N.  Y. 

Homeland  Insurance  Company  of  America,  New  York,  New 
York 

Homestead  Fire  Insurance  Company,  New  York,  New  York 
Houston  Fire  and  Casualty  Insurance  Company,  Houston, 
Texas 

Imperial  Assurance  Company,  New  York,  New  York 
Indemnity  Insurance  Company  of  North  America,  Phila¬ 
delphia,  Pennsylvania 

Indiana  Lumbermens  Mutual  Insurance  Company,  Indianap¬ 
olis,  Indiana 

Individual  Underwriters,  New  York,  New  York 
Insurance  Company  of  North  America,  Philadelphia,  Pennsyl¬ 
vania 
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Insurance  Company  of  the  State  of  Pennsylvania,  Phila¬ 
delphia,  Pennsylvania 

Keystone  Automobile  Club  Fire  Company,  Philadelphia, 
Pennsylvania 

Law  Union  and  Rock  Insurance  Company,  Ltd.,  Hartford, 
Connecticut 

Lititz  Mutual  Insurance  Company,  Lititz,  Pennsylvania 
Liverpool  and  London  and  Globe  Insurance  Company,  Ltd., 
New  York,  New  York 
London  Assurance,  New  York,  New  York 
London  and  Lancashire  Insurance  Company,  Ltd.,  Hartford, 
Connecticut 

London  and  Scottish  Assurance  Corporation,  Ltd.,  New  York, 
New  York 

Lumbermen’s  Insurance  Company,  Philadelphia,  Pennsylvania 
Lumbermen’s  Mutual  Insurance  Company,  Mansfield,  Ohio 
Manhattan  Fire  &  Marine  Insurance  Company,  New  York, 
New  York 

Manufacturers’  Fire  Insurance  Company,  Philadelphia,  Penn¬ 
sylvania 

Maryland  Insurance  Company,  New  York,  New  York 
Massachusetts  Fire  &  Marine  Insurance  Company,  New  York, 
New  York 

Mechanics  and  Traders  Insurance  Company,  Hartford,  Con¬ 
necticut 

Mercantile  Insurance  Company  of  America,  New  York,  New 
York 

Merchants  Fire  Assurance  Corporation  of  New  York,  New 
York,  New  York 

Merchants  &  Manufacturers  Insurance  Company  of  New 
York,  New  York,  N.  Y. 

Mercury  Insurance  Company,  St.  Paul,  Minnesota 
Merrimack  Mutual  Fire  Insurance  Company,  Andover,  Mass¬ 
achusetts 

Metropolitan  Inter-Insurers,  New  York,  New  York 
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Michigan  Fire  and  Marine  Insurance  Company,  Springfield, 
Massachusetts 

Michigan  Millers  Mutual  Fire  Insurance  Company,  Lansing, 
Michigan 

Mill  Owners  Mutual  Fire  Insurance  Company  of  Iowa,  Des 
Moines,  Iowa 

Millers  Mutual  Fire  Insurance  Association,  Alton,  Illinois 

Millers  Mutual  Fire  Insurance  Company,  Harrisburg,  Penn¬ 
sylvania 

Millers  Mutual  Fire  Insurance  Company  of  Texas,  Fort  Worth, 
Texas 

Millers  National  Insurance  Company,  Chicago,  Illinois 

Milwaukee  Mechanics’  Insurance  Company,  Newark,  New 
Jersey 

727  Monarch  Fire  Insurance  Company,  New  York,  New 
York 

Mutual  Fire  Insurance  Company  in  Hartford  County,  Bel  Air, 
Maryland 

Mutual  Fire  Insurance  Company  of  Montgomery  County, 
Sandy  Spring,  Maryland 

Mutual  Fire  Insurance  Company  of  the  District  of  Columbia, 
Washington,  D.  C. 

Mutual  Implement  and  Hardware  Insurance  Company,  Owa- 
tonna,  Minnesota 

Mutual  Protection  Fire  Insurance  Company,  Washington, 
D.C. 

National-Ben  Franklin  Fire  Insurance  Company  of  Pitts¬ 
burgh,  Newark,  N.  J. 

National  Capital  Insurance  Company  of  the  District  of  Co¬ 
lumbia,  Washington,  D.  C. 

National  Fire  Insurance  Company  of  Hartford,  Hartford,  Con¬ 
necticut 

National  Liberty  Insurance  Company  of  America,  New  York, 
New  York 

National  Mutual  Insurance  Company,  Celina,  Ohio 
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National  Retailers  Mutual  Insurance  Company,  Chicago, 
Illinois 

National  Security  Insurance  Company,  Philadelphia,  Penn¬ 
sylvania 

National  Surety  Marine  Insurance  Corporation,  New  York, 
New  York 

National  Union  Fire  Insurance  Company,  Pittsburgh,  Penn¬ 
sylvania 

National  Union  Insurance  Company,  Washington,  D.  C. 
Netherlands  Insurance  Company,  Hartford,  Connecticut 
New  Brunswick  Fire  Insurance  Company,  New  York,  New 
York 

New  England  Fire  Insurance  Company,  Springfield,  Massa¬ 
chusetts 

New  Hampshire  Fire  Insurance  Company,  Manchester,  New 
Hampshire 

New  York  Fire  Insurance  Company,  New  York,  New  York 
New  York  Reciprocal  Underwriters,  New  York,  New  York 
New  York  Underwriters  Insurance  Company,  New  York,  New 
York 

Newark  Fire  Insurance  Company  of  Newark,  New  Jersey,  New 
York,  New  York 

Niagara  Fire  Insurance  Company,  New  York,  New  York 
North  British  and  Mercantile  Insurance  Company,  New  York, 
New  York 

North  River  Insurance  Company,  New  York,  New  York 
Northern  Assurance  Company,  Ltd.,  New  York,  New  York 
Northern  Insurance  Company  of  New  York,  New  York,  New 
York 

Northwestern  Fire  &  Marine  Insurance  Compay,  Minneap¬ 
olis,  Minnesota 

Northwestern  Mutual  Fire  Association,  Seattle,  Washington 
Northwestern  National  Insurance  Company,  Milwaukee,  Wis¬ 
consin 

Norwich  Union  Fire  Insurance  Society,  Ltd.,  New  York,  New 
York 
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Ohio  Insurance  Company,  Hamilton,  Ohio 
Old  Colony  Insurance  Company,  Boston,  Massachusetts 
Orient  Insurance  Company,  Hartford,  Connecticut 
Pacific  National  Fire  Insurance  Company,  Philadelphia, 
Pennsylvania 

Palatine  Insurance  Company,  Ltd.,  New  York,  New  York 
Paramount  Fire  Insurance  Company,  New  York,  New  York 
Paramount  Insurance  Company,  Baltimore,  Maryland 
Patriotic  Insurance  Company  of  America,  New  York,  New 
York 

Paul  Revere  Fire  Insurance  Company,  New  York,  New  York 
Pawtucket  Mutual  Fire  Insurance  Company,  Pawtucket, 
Rhode  Island 

Pearl  Assurance  Company,  Ltd.,  New  York,  New  York 
Pennsylvania  Fire  Insurance  Company,  New  York,  New  York 
Pennsylvania  Lumbermens’  Mutual  Fire  Insurance  Company, 
Philadelphia,  Penna. 

Pennsylvania  Millers  Mutual  Fire  Insurance  Company, 
Wilkes-Barre,  Penna. 

Philadelphia  Fire  and  Marine  Insurance  Company,  Philadel¬ 
phia,  Pennsylvania 

Philadelphia  National  Insurance  Company,  Philadelphia, 
Pennsylvania 

Phoenix  Assurance  Company,  Ltd.,  New  York,  New 
York 

728  Phoenix  Insurance  Company,  Hartford,  Connecticut 
i  Piedmont  Fire  Insurance  Company  of  Charlotte,  N.  C., 
Hartford,  Connecticut 

Planet  Insurance  Company,  Detroit,  Michigan 
Potomac  Insurance  Company,  Washington,  D.  C. 

Preferred  Mutual  Fire  Insurance  Company  of  Chenango 
County,  New  Berlin,  N.  Y. 

Providence  Washington  Insurance  Company,  Providence, 
Rhode  Island 

Provident  Fire  Insurance  Company,  New  York,  New  York 
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Quaker  City  Fire  and  Marine  Insurance .  Company,  Phila¬ 
delphia,  Pennsylvania 

Queen  Insurance  Company  of  America,  New  York,  New  York 
Reciprocal  Exchange  (Subscribers  at),  Kansas  City,  Missouri 
Reliance  Insurance  Company  of  Philadelphia,  Philadelphia, 
Pennsylvania 

Republic  Insurance  Company,  Dallas,  Texas 
Resolute  Fire  Insurance  Company,  Hartford,  Connecticut 
Rhode  Island  Insurance  Company,  Providence,  Rhode 
Island 

Rochester  American  Insurance  Company,  New  York,  New 
York 

Royal  Exchange  Assurance  Corporation,  New  York,  New  York 
Royal  Insurance  Company,  Ltd.,  New  York,  New  York 
St.  Paul  Fire  and  Marine  Insurance  Company,  St.  Paul,  Min¬ 
nesota 

Scottish  Union  &  National  Insurance  Company,  Hartford, 
Connecticut 

Seaboard  Fire  &  Marine  Insurance  Company,  New  York,  New 
York 

Seaboard  Insurance  Company,  New  York,  New  York 
Security  Insurance  Company  of  New  Haven,  New  Haven, 
Connecticut 

Selected  Risks  Fire  Insurance  Company,  Branchville,  New 
Jersey 

Sentinel  Fire  Insurance  Company,  Springfield,  Massachusetts 
Southern  Fire  Insurance  Company,  Durham,  North  Carolina 
Springfield  Fire  and  Marine  Insurance  Company,  Springfield, 
Massachusetts 

Standard  Fire  Insurance  Company,  Hartford,  Connecticut 
Standard  Insurance  Company  of  New  York,  Hartford,  Con¬ 
necticut 

Star  Insurance  Company  of  America,  New  York,  New  York 
Stuyvesant  Insurance  Company,  New  York,  New  York 
Sun  Insurance  Office,  Ltd.,  New  York,  New  York 
Sun  Underwriters  Insurance  Company,  New  York,  New  York 
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Transcontinental  Insurance  Company,  Hartford,  Connecticut 
Transportation  Insurance  Company,  Chicago,  Illinois 
Travelers  Fire  Insurance  Company,  Hartford,  Connecticut 
Trinity  Universal  Insurance  Company,  Dallas,  Texas 
Twin  City  Fire  Insurance  Company,  Minneapolis,  Minnesota 
Union  Assurance  Society,  Ltd.,  New  York,  New  York 
Union  Insurance  Society  of  Canton,  Ltd.,  New  York,  New 
York 

Union  Marine  and  General  Insurance  Company,  Ltd.,  New' 
York,  New  York 

United  Firemen’s  Insurance  Company,  New  York,  New  York 
United  Mutual  Fire  Insurance  Company,  Boston,  Massachu¬ 
setts 

United  States  Fire  Insurance  Company,  New  York,  New  York 
Utica  Fire  Insurance  Company  of  Oneida  County,  N.  Y., 
Utica,  New  York 

Virginia  Fire  and  Marine  Insurance  Company,  Richmond,  Vir¬ 
ginia 

Warner  Reciprocal  Insurers,  Chicago,  Illinois 
Westchester  Fire  Insurance  Company,  New  York,  New)  York 
Western  Assurance  Company,  New  York,  New  York 
Western  Millers  Mutual  Fire  Insurance  Company,  Kansas 
City,  Missouri 

Western  National  Insurance  Company,  Boston,  Massachu¬ 
setts 

729  Wm.  Penn  Fire  Insurance  Company,  Philadelphia, 
Pennsylvania 

World  Tire  and  Marine  Insurance  Company,  Hartford,  Con¬ 
necticut 

Yorkshire  Insurance  Company,  Ltd.,  New  York,  New  York 
Zurich  Fire  Insurance  Company  of  New  York,  Chicago,  Illi¬ 
nois 

Pursuant  to  Public  Law  327,  78th  Congress  (58  Stat.  267, 
D.  C.  Code,  Title  35,  Sections  1401  to  1409),  this  Department 
on  February  1,  1945,  requested  all  insurance  companies  to 
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which  that  law  applied  to  furnish  on  or  before  May  1,  1945, 
certain  reports  showing  in  detail  their  underwriting  expe¬ 
rience  in  the  District  of  Columbia  for  the  five-year  period 
ending  December  31,  1944.  These  reports  were  later  filed 
under  oath  by  the  companies.  They  were  checked  and  re¬ 
capitulated  in  this  Department,  and  a  copy  of  the  recapitu¬ 
lation  was  furnished  to  representatives  of  the  Insurance  Rat¬ 
ing  Bureau  of  the  District  of  Columbia  on  August  10,  1945. 
All  of  these  companies  were  members  of  the  Insurance  Rat¬ 
ing  Bureau  of  the  District  of  Columbia, 

On  that  date,  the  attorney  for  the  Rating  Bureau  and  its 
assistant  manager  were  asked  by  this  Department  whether, 
on  the  basis  of  such  recapitulation  of  experience,  the  Bureau 
or  some  committee  thereof  wished  to  make  any  recommenda¬ 
tion  to  this  Department  with  respect  to  a  formula  for  an  ad¬ 
justment  of  rates  in  the  District  of  Columbia.  On  September 
17,  1945,  the  attorney  for  the  Rating  Bureau,  the  assistant 
manager,  and  members  of  the  Governing  Committee  of  the 
Bureau  reported  that  for  reasons  which  they  expressed  they 
preferred  not  to  make  any  such  recommendation  at  that  time. 

I  have  given  consideration  to  the  information  supplied  by 
the  experience  reports  and  to  all  other  factors  reasonably 
attributable  to  the  risks  involved,  including  the  conflagration 
and  catastrophe  hazard,  both  within  and  without  the  Dis¬ 
trict,  and  to  a  reasonable  profit.  From  such  consideration,  I 
have  determined  that  during  the  period  1940  to  1944,  inclu¬ 
sive,  the  rates  for  fire  and  lightning  insurance  and  for  ex¬ 
tended  coverage  insurance  were  excessive  and  unreasonable. 

The  law  herein  involved  requires  that  consideration  be  given 
to  the  “conflagration  or  catastrophe  hazard,  both  within  and 
without  the  District,  and  to  a  reasonable  profit.”  A  formula 
adopted  by  the  National  Association  of  Insurance  Commis¬ 
sioners  in  1921  provided  for  the  allowance  of  a  three  per  cent 
loading  for  the  conflagration  hazard  in  the  calculation  of  fire 
insurance  rates.  “Conflagration”  was  defined  as  any  loss  in 
excess  of  a  million  dollars.  The  formula  further  provided  that 
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“the  first  million  dollars  of  loss  is  charged  to  the  state  in  which 
it  originates,  the  balance  being  prorated  to  all  the  states 
(including  the  state  in  which  it  originates)  in  proportion  to 
the  premium  income  of  each  state.  A  reasonable  underwrit¬ 
ing  profit  is  five  per  cent  plus  three  per  cent  for  conflagrations. 
The  three  per  cent  allowance  for  conflagrations  is  subject  to 
revision  if  and  when  the  records  of  conflagrations  to  be  col¬ 
lected  by  the  National  Board  show  that  such  three  per  cent 
is  excessive  or  inadequate.”  Although  this  formula  has  not 
been  adopted  generally  and  requires  some  revision,  I  think 
that  the  principle  involved  is  sound. 

730  The  formula  did  not  specify  the  period  of  time  con¬ 
sidered  in  measuring  the  conflagration  hazard.  I  be¬ 
lieve  than  twenty-five  years  is  a  reasonable  period.  In  prior 
years,  building  codes  and  zoning  ordinances  were  not  so  strictly 
applied,  and  fire  protection  was  less  effective.  In  the  early 
years  of  this  century,  almost  all  fire  fighting  equipment  was 
horse-drawn.  According  to  the  Encyclopaedia  Britannica,  “By 
1910  a  considerable  number  of  motor  fire  engines  were  in  suc¬ 
cessful  service  in  various  parts  of  the  world,  and  in  1928 
practically  every  city  in  the  United  States  .  .  .  had  discarded 
horse-drawn  and  steam  fire  engines  in  favour  of  self-propelled 
motor  fire  engines.” 

Within  the  last  twenty-five  years  no  conflagration  involv¬ 
ing  insured  losses  has  occurred  in  the  District.  In  only  three 
of  the  years  embraced  by  that  period  have  insured  losses  from 
all  fires  in  the  District  exceeded  one  million  dollars.  Further¬ 
more,  the  great  conflagrations  such  as  the  Chicago  fire  and  the 
fire  which  followed  the  San  Francisco  earthquake  occurred 
in  an  earlier  period.  No  statistics  are  available  from  which 
an  exact  calculation  can  be  made  of  that  portion  of  the  con¬ 
flagration  hazard  which  should  be  charged  to  the  District.  In 
view  of  the  facts  to  which  I  have  referred,  however,  I  feel 
that  one  and  one-half  per  cent  is  adequate  to  include  the 
conflagration  hazard  and  other  abnormal  fire  loss  fluctuations 
to  which  the  District  may  be  subjected,  and  I  have  therefore 
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allowed  that  amount  in  the  computation  of  a  reasonable  rate 
level  for  the  District. 

Similarly,  although  the  “catastrophe  hazard”  has  no  meas¬ 
urable  application  to  fire  insurance  rates,  some  allowance 
should  be  made  for  this  hazard  with  respect  to  certain  of  the 
perils  insured  under  extended  coverage  contracts.  Conse¬ 
quently,  I  have  allowed  in  the  computation  of  profits  for  ex¬ 
tended  coverage  insurance  one  and  one-half  per  cent  for  the 
catastrophe  hazard  and  other  abnormal  loss  fluctuations. 

Although  there  has  been  some  disagreement  in  the  various 
jurisdictions  with  respect  to  the  precise  method  to  be  employed 
in  computing  the  underwriting  profit,  leading  cases  are  in 
agreement  as  to  the  percentage  of  profit  to  be  allowed.  The 
legislatures  of  two  states  have  declared  that  a  rate  is  reason¬ 
able  when  it  yields  an  underwriting  profit  of  five  per  cent. 
The  same  conclusion  was  reached  in  Aetna  Ins.  Co.  v.  Hyde, 
315  Mo.  113,  285  S.  W.  65  (1926),  aff’d,  275  U.  S.  440  (1928) ; 
Bullion  v.  Aetna  Ins.  Co.,  151  Ark.  519,  237  S.  W.  716  (1922) ; 
Aetna  Ins.  Co.  v.  Travis,  124  Kan.  350,  259  Pac.  1068  (1927) ; 
and  Aetna  v.  Commonwealth,  160  Virginia  698,  169  S.  E.  859 
(1933).  I  believe  that  five  per  cent,  plus  a  proper  allow¬ 
ance  for  the  conflagration  or  catastrophe  hazard,  is  a  reason¬ 
able  profit,  and  I  have  therefore  used  that  figure. 

The  ratio  of  expenses  incurred  to  premiums  written  varied 
widely  among  the  companies.  Several  companies  with  a  con¬ 
siderable  volume  of  business  reported  expenses  which  were 
conspicuously  high.  However,  in  1944  seventy-three  of  the 
t*o  hundred  and  thirty-four  companies  reporting  wrote 
$979,989  in  fire  and  extended  coverage  premiums,  or  28.87% 
of  the  whole,  with  an  average  expense  ratio  of  only 
731  38.74%,  and  in  no  case  did  the  expense  ratio  of  any 

of  these  companies  equal  44%.  This  group  includes 
many  of  the  oldest  and  largest  insurance  companies.  I  be¬ 
lieve,  therefore,  that  an  average  expense  ratio  of  43%  of  pre¬ 
miums  written  is  reasonable  and  that  the  use  of  a  higher 
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ratio  in  the  determination  of  a  proper  rate  level  for  the  Dis¬ 
trict  is  not  at  this  time  justified. 

I  believe  that  it  is  not  proper  to  use  the  so-called  banking 
or  investment  profit  in  insurance  rate  making.  Unlike  utili¬ 
ties,  for  example,  in  which  the  service  rendered  can  be  directly 
related  to  the  amount  of  capital  investment,  insurance  com¬ 
panies  hold  their  capital  in  reserve  as  an  additional  guaran¬ 
tee  of  solvency  and  operate  largely  on  funds  collected  in  ad¬ 
vance  from  policyholders  in  exchange  for  contingent  promises 
of  indemnity.  If  insurance  rates  were  based  on  profit  as  re¬ 
lated  to  capital  investment,  rates  would  necessarily  fluctuate 
without  direct  relation  to  losses  under  insurance  contracts.  A 
proper  exception  can  be  made,  however,  with  respect  to  the 
income  from  the  investment  of  unearned  premium  reserves. 
Such  reserves  represent  that  portion  of  premiums  collected 
from  policyholders  which  has  not  been  earned  by  the  com¬ 
pany  under  the  contracts  involved.  It  is  in  a  sense  a  deposit 
of  the  policyholders’  money.  Consequently,  it  is  proper  to 
include  as  underwriting  profit  a  part  of  that  portion  of  the 
company’s  investment  income  which  is  derived  from  the  in¬ 
vestment  of  these  funds  belonging  to  policyholders.  I  have, 
therefore,  included  as  underwriting  profit  an  amount  calcu¬ 
lated  by  applying  to  the  policyholders’  equity  in  the  unearned 
premium  reserve  the  rate  of  investment  income  experienced 
by  the  companies  on  their  mean  invested  assets. 

Consideration  was  given  to  the  profit  derived  from  the  short 
rate  cancellation  of  policies,  the  reinsuring  of  risks  to  which 
the  rates  under  consideration  have  been  applied,  and  the  in¬ 
vestment  return  on  loss  reserves.  I  have  not  included  these 
factors,  however,  because  of  the  present  lack  of  detailed  and 
comprehensive  information  essential  to  any  final  conclusion. 
Consideration  was  given  also  to  the  fact  that  the  increase 
in  unearned  premium  reserves  during  the  five-year  period 
constitutes  to  some  extent  an  additional  profit.  I  believe, 
however,  that  the  increase  of  such  reserves  during  the  period 
under  review  was  abnormal  and  that  for  this  and  other  reasons 
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I  should  not  at  this  time  undertake  to  make  any  final  con¬ 
clusion  concerning  the  effect  on  profits  of  this  feature  of  the 
companies’  operations. 

The  experience  reports  furnished  by  the  companies  indi¬ 
cate  a  high  loss  ratio  on  Personal  Property  Floater  policies. 
Unfortunately,  however,  many  of  the  companies  reported  that 
they  were  unable  to  furnish  separate  statistics  for  that  class. 
Therefore,  in  the  absence  of  a  sufficient  volume  of  experience 
data,  I  do  not  at  this  time  feel  that  an  adjustment  of  such 
rates  may  be  justified. 

The  following  is  a  recapitulation  of  the  reports  filed  by  the 
companies  showing  total  premiums  written,  losses  incurred, 
and  premiums  earned  for  the  five-year  period  ended  Decem¬ 
ber  31,  1944: 

732 

Premiums  Losses 

Class  Written  Incurred 

1.  Fire  and  Lightning  (Including  Sprinklered  Risks)  __  $12,429,939  $4,499,361 

2.  Extended  Coverage -  1,401,808  136,455 

3.  Personal  Property  Floater _  371,531  172,117 

4.  All  other  classes -  8,200,531  3,621,532 

5.  Total  - $22,403309  $8,429,465 

6.  Total  Premiums  Written  (Line  5)  _  y^-ingjgng 

7.  ADD:  Unearned  Premiums  on  Net  Direct  Written  Business  on 

District  of  Columbia  Properties  as  of  December  31 _  19369,685 

8.  Total - $41,773,494 

9.  DEDUCT:  Unearned  Premiums  on  Net  Direct  Written  Busi¬ 

ness  on  District  of  Columbia  Properties  as  of 
December  31  -  20,715,098 

10.  Net  Total  Premiums  Earned _ $21,058396 

11.  Fire  and  Lightning  (Including  Sprinklered  Risks)  Premiums 

Earned  (apportioned  in  ratio  of  Line  1  to  Line  5) _ $11,554304 

12.  Extended  Coverage  Premiums  Earned  (apportioned  in  ratio  of 

Line  2  to  Line  5)  — _  1374362 

13.  Personal  Property  Floater  Premiums  Earned  (apportioned  in 

ratio  of  Line  3  to  Line  5) -  308,191 

14.  All  Other  Classes  Premiums  Earned  (apportioned  in  ratio  of 

Line  4  to  Line  5) -  7,921,039 

15.  Total  (Lines  11,  12,  13,  and  14) 


$21,058396 
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Detailed  expense  reports,  including  premium  and  loss  data,  were  secured 
from  the  companies  for  the  calendar  year  1944.  Following  is  a  recapitulation 


of  such  reports: 

Premiums  Losses 

Class  Written  Incurred 

1.  Fire  and  Lightning  (Including  Sprinklered  Risks)  —$2,976,163.  $1,023,912 

2.  Extended  Coverage _  418,111  26,223 

3.  Personal  Property  Floater -  171,275  84,893 

4.  All  other  classes _ 1,4SS,S26  710,387 


5.  Total _ $5,054,375  $1,845,395 
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6.  Total  Premiums  Written  (Line  5)  _ $5,054,375 

7.  ADD:  Unearned  Premiums  on  Net  Direct  Written  Business  on 

District  of  Columbia  Properties  as  of  December  31,  1943  _  4,157,648 


8.  Total  _ $9,212,023 

9.  DEDUCT:  Unearned  Premiums  on  Net  Direct  Written  Business 

on  District  of  Columbia  Properties  as  of  December 

31,  1944  _  4,732,068 


10.  Net  Total  Premiums  Earned  _ $4,479,955 

11.  Fire  and  Lightning  (Including  Sprinklered  Risks)  Premiums 

Eeamed  (apportioned  in  ratio  of  Line  1  to  Line  5) _ $2,655,741 

12.  Extended  Coverage  Premiums  Earned  (apportioned  in  ratio  of 

Line  2  to  Line  5) _  363,507 

13.  Personal  Property  Floater  Premiums  Earned  (apportioned  in  ratio 

of  Line  3  to  Line  5) - 109,915 

14.  All  Other  Classes  Premiums  Earned  (apportioned  in  ratio  of  Line 

4  to  Line  5)  _  1,350,792 

15.  Total  (Lines  11,  12,  13,  and  14) _ $4,479,955 

16.  Loss  Adjustment  Expenses  (Including  Legal  Expenses  on 

Losses) - $  101,392 

17.  Agents’  Compensation,  including  Brokerage  (excluding  all  Com¬ 

missions  paid  on  reinsurance  assumed  and  commissions  received 
on  reinsurance  ceded)  _  1,334,344 

18.  Agents’  Allowances -  14,286 

19.  Field  Supervisory  Expenses,  including  Salaries  and  Expenses  of 

Field  Men  and  Executive  Traveling  Expenses  of  other  th*n 
Field  Men -  171,811 

20.  District  of  Columbia  Taxes,  Licenses  and  Fees  (other  than  on 

Real  Estate)  -  109,885 
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21.  District  of  Columbia  Rating  Bureau  Expense 

22.  Losses  on  Unpaid  Agents’  Balances _ 

EXPENSES  APPORTIONED  TO  DISTRICT  OF  COLUMBIA 

23.  Salaries  and  Fees — Directors,  Officers  and  Clerks _ $  391,359 

24.  Rents,  including  rent  for  Company’s  occupancy  of  buildings 

owned  by  Company _  39,027 

25.  General  Office  Maintenance  and  Expense  _  12,647 

26.  Furniture  and  Fixtures,  including  rent  of  and  repair  to  same _  6,362 

27.  Maps,  including  corrections  _  4,549 

28.  Inspections  and  Surveys,  including  Underwriting  Boards  and  Tariff 

Associations;  apportioned  to  District  of  Columbia _  32,453 
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65,955 

1,351 


29. 

30. 

31. 

32. 

33. 

34. 

35. 


36. 

37. 


38. 


Federal  Taxes _ $  91, 711 

Postage,  Telegraph,  Telephone,  Exchange  and  Expense _  17,007 

Legal  Expenses  (excluding  Legal  Expense  on  Losses) _  4,159 

Advertising,  Subscriptions,  Printing  and  Stationery _  45,819 

Miscellaneous _  27 ,536 

Total  -  2,471,653 

DEDUCT:  Unallocated  investment  expenses  included  in  the 
above  (one-eighth  of  1%  Mean  Invested  Assets  Pro¬ 
rated  to  District  of  Columbia) _  14,615 

Balance  -  2,457,038 


DEDUCT  deficit  of  all  expenses  unpaid  at  close  of  1944  over  all 
expenses  unpaid  at  close  of  1943  (sum  of  actual  out¬ 
standing  in  District  of  Columbia  and  pro-rata  of  all* 

Nation  Wide  Outstanding  for  District  of  Columbia)  __  16,065 

Final  Total  Expenses  Incurred _ $2,440,973 


Unadjusted  underwriting  profit  in  earned  premiums  for  the  five-year  period 
on  the  basis  of  expenses  incurred  for  the  calendar  year  1944  was  computed  as 
follows: 


FIRE  AND  LIGHTNING 

$11,554,304 

10,501,779 

Underwriting  Profit  - $  1,052,525 

Percentage  of  Profit  ($1,052,525  —  $11,554,304) -  9.109% 


•Premiums  Written  _ $12,429,939 

Premiums  Earned  _ 

Losses  Incurred _ 1 _ 

Expenses  Incurred  - 

Total  Losses  and  Expenses - 1 - 


$4,499,361 

6,002,418 
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EXTENDED  COVERAGE 

Premiums  Written _ 

Premiums  Earned _ 

Losses  Incurred _ 

Expenses  Incurred _ 

Total  Losses  and  Expenses _ 


Underwriting  Profit - - - - - - $  461,474 

Percentage  of  Profit  C$161,474  SI  ,274,862)  _ 36-20% 


In  December,  1944,  the  Insurance  Rating  Bureau  of  the  District  of  Colum¬ 
bia,  acting  on  behalf  of  the  companies,  submitted  for  approval  certain  proposed 
reductions  in  rates  and  rating  schedules  which  were  tentatively  approved  and 
which  became  effective  January  1,  1945.  The  Bureau  estimated 
735  that  these  reductions  would  amount  to  an  annual  savings  in  fire  and 
lightning  insurance  premiums  of  approximately  $217,000. 

There  is  no  accurate  method  for  determining  whether  these  reductions  will 
produce  exactly  the  anticipated  results.  I  have  assumed  that  100%  of  this 
reduction  in  premium  is  applicable  to  the  premiums  written  for  the  calendar 
year  1944  and  will  produce  the  following  premiums  adjusted  to  the  1945 
rate  level : 


Premiums 

Premiums 

Premiums 

Written 

Written  at 

Earned  at 

Fire  and 

1946  Rate 

1945  Rate 

Year 

Lightning 

Adjustment 

Level 

Level 

1940 

$2,09S,920  —  (7052%  of  $217,000) 

—  $153  f)2S 

SI  545592 

$1,750,719 

1^41 

2,261579  —  (75.99 

of  217„000) 

—  164598 

2,096581 

1,936,495 

1942 

2587530  —  (SO  .22 

of  217,000) 

—  174577 

2513553 

252S, 082 

1943 

2505547  —  (90.92 

of  217,000) 

—  197596 

2508,651 

2534551 

1944 

2576,163  —  (  100 

of  217,000) 

—  217500 

2,759,163 

2,462,001 

$12,429539 

$11523,640 

$10,711548 

Underwriting  profits  which  would  have  been  earned  if  the  1945  rate  level 
had  been  in  effect  during  the  years  1940-1944,  inclusive,  with  an  expense  load¬ 
ing  of  43%  of  written  premiums,  are  as  follows: 

FIRE  AND  LIGHTNING 


Premiums  Written - $11,523,640 

Premiums  Earned -  $10,711,845 

Losses  Incurred  -  $4,499,361 

Expenses  (43%  of  P.  W.) -  4,955,165  9,454,526 

Underwriting  Profit _  $  535,630 
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EXTENDED  COVERAGE 

Underwriting  profits  for  the  five-year  period  on  the  basis  of  an  expense 
loading  of  43%  of  written  premiums  for  extended  coverage. 


Premiums  Written _ $1,401,SQS 

Premiums  Earned _ 

Losses  Incurred _  , 

Expenses  (43%  of  P.  WJ _ 

Underwriting  Profit  _ 


$136,455 

602,777 


$1,274,862 
739,232 
$  535,630 


Following  is  a  computation  of  policyholders  equity  in  unearned  premium 
reserves  and  interest  earnings  thereon; 
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Fire 

Unearned  Premiums,  December  31,  1939  _ S1,76S,605 

Unearned  Premiums,  December  31,  1944  _  2,786379 


Total  - $4,554,984 

Mean  Unearned  Premiums _  2,277,492 

Deduct  Prepaid  Expenses  and  Profit 

Fire  Ext.  Cover ; 

Commissions  _ 26.40%  26.40% 

Premium  Taxes,  Fees  and 

Miscellaneous  Expenses _  4.00  4.00 

Profit  _  9.11  3620 


Extended 

Coverage 

$131,999 

391,446 

$523,445 

261,722 


Total  _ 39.51%  66.60%  S99337  174,307 

Policyholders  Equity  - $1,377,655  $  S7,415 

Deduct  allowance  for  90-day  delay  in  premium  collec¬ 
tion  (3/12  yr.) _  344,413  21353 


Net  Policyholders  Equity  - $1,033242  $  65,562 

Interest  Earnings  (3.405  x  5  yrs.) -  175,910  11,160 

Adjusted  to  1945  Rate  Level  (92.71%)  . .  163,086  11,160 

With  the  adjustments  to  which  I  have  referred,  the  profit 
produced  by  rates  was  as  follows: 
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FIRE  AND  LIGHTNING 


Adjusted  Premiums  Written  _ $11,523,640 

Premiums  Earned _ 

Losses  Incurred  _  $4,499,361 

Expenses  (43%  of  P.  W.) _  4,955,165 


$10,711,848 
•  9,454,526 


Underwriting  Profit _ $  1,257,322 

Interest  Earnings  on  U.  P*  Reserve _  163,086 


Total  Profit  produced  by  rates 


$  1,420,408 


Percentage  of  profit  at  present  rates  =  ($1,420,40S  -4-  11,523,640)  =—123260% 

Profit,  conflagration,  and  other  abnormal  loss  fluctuations _ 63000% 

Excess  Profit - 53260% 


Necessary  Annual  Reduction  ($2304,728  x  53260%)  = _ $134,273 


737  EXTENDED  COVERAGE 

Premiums  Written _ $1,401308 

Premiums  Earned _  $1,274362 

Losses  Incurred _  $136,455 


Expenses  (43%  of  P.  W.) _  602,777  739,232 


Underwriting  Profit  _ _ $  535,630 

Interest  Earnings  on  U.  P.  Reserve -  11,160 


Total  Profit  produced  by  rates _ $  546,790 

Percentage  of  profit  at  present  rates  ($546,790  -f-  1,401308)  = _ 39.0060% 

Profit,  catastrophe  hazard,  and  other  abnormal  loss  fluctuations _ 63000% 


Excess  Profit _ 323060% 

Necessary  Annual  Reduction  ($280362  x  323060%) - $91,134 


In  order  that  statistics  might  be  available  for  the  adjust¬ 
ment  of  rates  by  classes,  the  companies  were  requested  to 
furnish  their  classified  experience  figures.  However,  during 
the  period  under  review,  the  companies  could  not  know  that 
such  information  would  be  required  and  consequently  most 
of  them  reported  that  it  was  not  obtainable  from  their  records. 
They  have  since  been  informed  by  this  Department  that 
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henceforth  they  will  be  required  to  keep  and  furnish  classified 
experience.  It  would  be  desirable  to  effect  the  amount  of  re¬ 
duction  above  indicated  by  adjusting  the  rates  for  the  various 
classes  of  risks  involved,  but  at  this  time  I  am  unable  to  de¬ 
termine  the  exact  amount  of  adjustment  to  which  any  par¬ 
ticular  class  is  entitled. 

In  view  of  the  foregoing,  it  is  ordered  that  effective  January 
1,  1946,  the  rates  for  fire  and  lightning  insurance  and  the 
rates  for  extended  coverage  insurance  be  reduced  by  at  least 
5.8260%  and  32.5060%,  respectively,  so  as  to  effect  an  annual 
reduction  of  not  less  than  $134,273  and  $91,134,  respectively; 
provided  however  that  if  prior  to  that  date  the  Rating  Bureau 
recommends  varying  reductions  by  classes  of  risks,  which  in 
the  aggregate  would  produce  the  amounts  of  reduction  herein 
ordered,  consideration  will  be  given  to  such  proposals. 

These  reductions,  aggregating  $225,407,  will  be  in  addition 
to  those  tentatively  approved  on  January  29,  1945,  and  now 
finally  approved.  Therefore,  the  total  amount  of  annual  re¬ 
duction  resulting  from  this  investigation  will  be  $442,407. 

Albert  F.  Jordan, 
Albert  F.  Jordan, 
Superintendent  of  Insurance. 

2778  DEFENDANT’S  EXHIBIT  M-l 

CROMELIN,  TOWNSEND,  CAMALIER  &  KIRKLAND 
NATIONAL  PRESS  BUILDING 
WASHINGTON  4,  D.  C. 

COPY  November  16,  1945. 


Filed  Jan  22  1947 
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The  Honorable  Albert  F.  Jordan, 

Superintendent  of  Insurance, 

Municipal  Center, 

Washington,  D.  C. 

Dear  Sir: 

On  behalf  of  our  clients,  American  Fire  Insurance  Company, 
Firemans  Insurance  Company  of  Washington  and  Georgetown, 
Mutual  Fire  Insurance  Company  of  the  District  of  Columbia, 
National  Capital  Insurance  Company  of  the  District  of  Co¬ 
lumbia  and  National  Union  Insurance  Company  of  the  Dis¬ 
trict  of  Columbia,  and  other  companies  similarly  situated,  re¬ 
quest  is  hereby  made  for  an  amendment  or  recision  of  your 
order  dated  October  29,  1945,  addressed  to  the  various -in¬ 
surance  companies  authorized  to  do  business  in  the  District  of 
Columbia,  ordering  that,  effective  January  1,  1946,  the  rates 
for  fire  and  lightning  insurance  and  the  rates  for  extended 
coverage  insurance  be  reduced  by  at  least  5.826  percent  and 
32.506  percent  respectively. 

Application  is  also  made  for  the  granting  by  you  of  an  oral 
hearing  at  which  testimony  may  be  presented  with  respect  to 
the  various  objections  to  said  order  and  particular  provisions 
thereof. 

Among  the  objections  to  the  present  form  of  the  order  and 
as  to  which  an  opportunity  to  present  evidence  is  desired  are 
the  following: 

(a)  Adequate  consideration  was  not  given  by  you 
as  required  by  law  to  conflagration  or  catastrophe 
hazards  throughout  the  country,  particularly  with 
reference  to  the  subject  of  extended  coverage. 

i 

(b)  Said  order  fails  to  provide  the  companies  an 
adequate  expense-loading  allowance. 

(c)  Said  order  included  as  income  to  the  com¬ 
panies  3.405  percent  on  all  so-called  policy  holders’ 


69 


equity  in  the  unearned  premium  reserve.  Your  office 
incorrectly  arrived  at  said  unearned  premium  reserve 
for  fire  and  extended  coverage. 

2779  (d)  The  companies  as  of  January  1,  1945, 

made  a  voluntary  reduction  of  rates  on  certain 
classes  and  broadened  forms  of  coverage,  on  which 
sufficient  time  has  not  elapsed  to  develop  experience. 
Until  such  experience  has  developed,  no  further  re¬ 
duction  should  be  made. 

Because  of  the  lack  of  time  within  which  we  have  had  an 
opportunity  to  examine  and  study  the  order  and  to  consult  with 
our  clients,  the  matters  above  set  forth  are  necessarily  gen¬ 
erally  stated  and  probably  do  not  contain  all  of  the  objections 
which  may  be  pressed  to  the  present  form  of  the  order.  Con¬ 
sequently,  we  request  that  we  be  allowed,  on  or  prior  to  No¬ 
vember  28,  1945,  to  enlarge  and  state  in  greater  detail  the 
objections  and  matters  upon  which  we  desire  to  introduce  evi¬ 
dence. 

Respectfully 

(Signed)  Cromelin,  Towsend,  Camalier  &  Kirkland 
2780  DEFENDANT’S  EXHIBIT  M-2 

COPY  November  20,  1945 

Filed  Jan  22,  1947 

Cromelin,  Townsend,  Camalier  &  Kirkland 
National  Press  Building 

Washington  4,  D.  C.  ;  ^ 

Gentlemen : 

I  have  your  letter  of  November  16  in  which  you  request  in 
the  first  paragraph  thereof  that  my  order  of  October  29,  1945, 


70 


be  amended  or  rescinded,  and  in  which  you  apply  for  an  oral 
hearing  at  which  testimony  may  be  presented  with  respect  to 
various  objections  which  you  specify. 

The  order  will  not  be  amended  or  rescinded  as  requested 
Unless  or  until  it  is  shown  to  be  in  error.  However,  if  you  so 
desire,  you  may  appear  in  this  office  on  December  14,  1945, 
at  10:00  A.M.,  and  be  fully  heard  as  to  the  objections  to  which 
your  letter  refers. 

Further  in  accordance  with  your  request,  you  may  on  or 
prior  to  November  26  enlarge  and  state  in  greater  detail  the 
objections  and  matters  upon  which  you  desire  to  introduce 
evidence. 

Very  truly  yours, 

Albert  F.  Jordan, 
Superintendent  of  Insurance. 

Copy  to: 

Mr.  Lloyd  B.  Harrison, 

Special  Assistant  Corporation  Counsel. 

2781  DEFENDANT’S  EXHIBIT  M-3 

COPY 

CROMELIN,  TOWNSEND,  CAMALIER  &  KIRKLAND 
NATIONAL  PRESS  BUILDING 
WASHINGTON  4,  D.  C. 

November  26,  1945 


The  Honorable  Albert  F.  Jordan 
Superintendent  of  Insurance 
Municipal  Center 
Washington,  D.  C. 


Filed  Jan  22  1947 
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Dear  Sir: 

With  reference  to  our  letter  of  November  16,  1945,  we  wish 
to  add  to  the  grounds  of  objection  and  matters  upon  which  evi¬ 
dence  will  be  adduced  the  following: 

1.  The  use  by  the  Superintendent  of  Insurance  of  the  over¬ 
all  expense  ratio  of  companies  when  such  ratio  is  based  in 
part  on  expenses  of  Marine,  Inland  Marine  and  other  lines 
not  embraced  within  Public  Law  No.  327  is  improper. 

2.  The  sampling  by  the  Superintendent  of  Insurance  of  the 
experience  of  but  seventy-three  companies  is  improper. 

3.  In  computing  the  losses  incurred,  particularly  for  years 
prior  to  1944,  the  Superintendent  has  failed  to  make  adjust¬ 
ment  for  the  present  higher  cost  of  replacements  because  of 
increases  in  labor  and  material  costs,  and  has  failed  to  con¬ 
sider  the  continued  increase  in  cost  of  replacement. 

4.  Other  errors  apparent  on  the  face  of  the  order. 

Respectfully, 

(signed)  Cromelin,  Townsend,  Camalier  &  Kirkland 

PLAINTIFFS’  EXHIBIT  12 

51  December  14th,  1945 

TO:  Hon.  Albert  F.  Jordan 

Superintendent  of  Insurance 
Washington,  D.  C. 

Re:  Rate  Revision  Order  of  October  29th,  1945 

This  memorandum  is  in  response  to  the  order  of  the  Insur¬ 
ance  Department  of  the  District  of  Columbia  dated  October 
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29th,  1945,  directing  that  rates  for  Fire  and  Lightning  In¬ 
surance  and  the  rates  for  Extended  Coverage  Insurance  be 
reduced.  The  insurance  companies  listed  upon  the  schedule 
attached  hereto,  marked  Exhibit  2,  are  convinced  that  the 
order  is  based  upon  conclusions  which  are  unjustified  and 
incorrect  and  that  it  should  be  rescinded. 

The  order  is  based  upon  the  erroneous  conclusion  that  the 
percentage  of  underwriting  profit  in  the  District  of  Columbia 
for  Fire  and  Extended  Coverage  Insurance  for  the  five  year 
period  ending  December  31st,  1944  was  excessive  and  that 
a  reduction  in  rates  is  warranted. 

Public  Law  327 — 78th  Congress,  provides  in  part  as  follows: 

“Sec.  3.  The  Superintendent  is  empowered  to  in¬ 
vestigate  the  necessity  for  an  adjustment  of  the  rates 
on  any  or  all  risks  or  classes  of  risks  within  the  scope 
of  this  Act,  and  to  order  an  adjustment  of  such  rates 
whenever  he  determines,  after  investigation  of  the 
experience  showing  premiums  and  losses  for  a  period 
of  not  less  than  five  years  next  preceding  such  in¬ 
vestigation,  that  the  rates  for  any  one  or  more 
classes  of  risks  are  excessive,  inadequate,  or  unrea¬ 
sonable.  In  determining  the  necessity  for  an  adjust¬ 
ment  of  rates,  the  Superintendent  shall  give  consid¬ 
eration  to  all  factors  reasonably  attributable  to  the 
risks,  to  the  conflagration  or  catastrophe  hazard,  both 
within  and  without  the  District,  and  to  a  reasonable 
profit.” 

52  Pursuant  to  the  authority  of  the  act,  the  Superin¬ 
tendent  of  Insurance  issued  the  order  above  referred  to, 
a  copy  of  which  is  attached  hereto  marked  Exhibit  1,  directing 
that  rates  for  certain  specified  classes  of  insurance,  to  wit: 
Fire  and  Lightning  and  Extended  Coverage  be  reduced  effec¬ 
tive  January  1st,  1946.  Such  order  was  the  first  notice  the 
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companies  to  which  it  was  addressed  had  of  the  Superintend¬ 
ent’s  intentions.  No  hearing  had  been  given  to  the  companies 
by  the  Superintendent  prior  to  the  issuance  of  the  order. 
Upon  request  duly  filed,  the  Superintendent  has  granted  a 
hearing,  fixed  a  date  for  the  same,  at  which  the  companies 
aggrieved  are  filing  this  memorandum.  These  companies  are 
convinced  that  the  order  of  the  Superintendent  is  not  based 
upon  the  factors  set  forth  in  Public  Law  327  but  upon  as¬ 
sumptions  and  omissions  which  have  produced  unjustifiable 
and  incorrect  conclusions.  These  companies  will  demonstrate 
that  the  order  should  be  rescinded. 

EARNED  PREMIUM  INCOME 

Underwriting  results  over  the  nation  are  recorded  in  Best’s 
1945  edition  of  Eire  and  Casualty  Aggregates  and  Averages 
(page  18).  This  analysis  shows  that  for  the  five  year  period 
1940  to  1944,  inclusive,  the  percentage  of  underwriting  profit 
to  earned  premiums  is  as  follows: 

Stock  Fire  Operating  Results 


Year 

Underwriting  Profit 

Percent  to 

Or  Loss 

Earned  Premiums 

1944 

•$-22,131,000 

-2.1 

1943 

*47,017,000 

46 

1942 

1351,000 

0.1 

1941 

1,425,000 

0.1 

1940 

20,465,000 

23 

53  It  is  the  contention  of  the  companies  aggrieved  that 
the  conclusions  of  the  Superintendent  as  set  forth  in  the 
order  attached  were  based  upon  a  number  of  material  errors 
shown  in  the  order.  It  is  the  purpose  of  this  memorandum  to 
point  out  these  mistakes  and  to  demonstrate  that  when  the 
mistakes  are  corrected  there  is  no  justification  for  the  order. 


•Before  federal  taxes. 
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In  developing  this  memorandum  we  shall  point  out  and  give 
consideration  to  the  inaccuracies  and  errors  in  the  attached 
order,  Exhibit  1. 

Page  9.  On  this  page  the  Superintendent  attempts  to  deter¬ 
mine  the  total  premiums  earned  in  each  class  of  insurance 
under  review.  They  are  stated  as  follows: 


11.  Fire  and  Lightning  (Including  Sprinklered  Risks) 

Premiums  Earned  (apportioned  in  ratio  of  Line 
1  to  Line  5) _  $11,554,304 

12.  Extended  Coverage  Premiums  Earned  (appor¬ 

tioned  in  ratio  of  Line  2  to  Line  5) _  1,274,862 

13.  Personal  Property  Floater  Premiums  Earned  (ap¬ 

portioned  in  ratio  of  Line  3  to  Line  5) -  308,191 


The  factors  necessary  for  the  determination  of  under¬ 
writing  profit  or  loss  are  premiums  earned,  losses  incurred  and 
expenses  incurred.  The  total  of  losses  and  expenses  incurred 
is  subtracted  from  the  total  of  premiums  earned  and  the 
balance  is  either  underwriting  profit  or  loss.  It  is  our  conten¬ 
tion  that  the  Superintendent  is  in  error  in  his  computation  of 
premiums  earned  in  the  classes  embraced  in  the  order  for  the 
period  under  review. 

To  determine  premiums  earned  in  the  classes  under  review 
the  Superintendent  of  Insurance  has  apportioned  the  alleged 
premiums  earned  in  all  classes,  to  wit:  $21,058,396, 
54  shown  on  line  15  in  the  ratio  that  premiums  written 
in  each  class  bear  to  the  total  of  premiums  written  in 
all  classes.  The  alleged  total  of  premiums  earned  in  all 
classes  includes  the  classes  under  review  and  in  addition 
thereto  all  other  classes  of  premiums  written  by  the  companies. 
The  premiums  written  in  all  other  classes  are  also  made  part 
of  the  total  of  the  premiums  written  for  the  period  under 
review  as  shown  on  line  4  of  page  9.  Premiums  written  for 
the  period  under  review  are  recorded  as  follows: 
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Premiums  Losses 
Class  Written  Incurred 

“1-  Fire  and  Lightning  (Including  Sprinklered  Risks).  $12,429,939  $4,499,361 

2.  Extended  Coverage - - -  1,401,808  136,455 

3.  Personal  Property  Floater  -  371,531  172,117 

4.  All  other  classes  -  8,200,531  3,621,532” 


“All  other  classes”  of  insurance  (item  4  above),  to  wit: 
classes  not  embraced  in  the  order  for  reduction  are  a  high  per¬ 
centage  of  the  total  of  classes  embraced  therein,  to  wit:  over 
60%.  It  is  entirely  erroneous  to  attempt  to  obtain  the  total 
of  earned  premiums  for  Fire,  Lightning  and  Extended  Cov¬ 
erage  Insurance  by  applying  to  the  total  of  premiums  earned 
in  all  classes,  the  ratio  of  premiums  written  in  each  class 
under  review  to  premiums  written  in  all  classes.  Premiums 
earned  in  a  class  of  insurance  represent  the  adjustment  of 
the  net  premiums  written  in  that  class  with  the  increase  or 
decrease  during  the  year  of  the  liability  of  the  company  for 
unearned  premiums.  When  an  insurance  company’s  business 
in  any  class  is  increasing  in  amount  from  year  to  year  the 
earned  premiums  in  that  class  will  always  be  less  than  the 
written  premiums.  On  a  decreasing  volume  the  reverse  is 
true. 

The  difficulty  with  the  computation  set  forth  in  the  order  is 
the  following: 

The  Fire  and  Lightning  and  Extended  Coverage 
55  classes  showed  an  increasing  volume  of  premiums  from 
year  to  year  during  the  period  under  review  while  the 
premiums  in  all  other  classes  (excepting  one  year)  recorded  a 
decreasing  volume  from  year  to  year  in  the  period  under 
review. 

Supporting  schedules  prepared  by  the  Superintendent  of  In¬ 
surance  record  the  separate  classes  of  business  written  in  the 
District  of  Columbia  for  each  year  as  follows: 
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Class  1940  mi  1942  1943  1944 

Fire  and  Lightning  _-.$2,09S,920  $2,261,579  $23S7330  $2,705,947  $2,976,163 

Extended  Coverage  __  156355  206,243  2S6,019  334, 7S0  418,111 

Personal  Property 

Floater  _  16301  64,731  51306  67,11S  171,275 

All  other  classes _  1,777,453  2,107,339  1,431334  1  395,079  1.4SS326 


$4,049329  $4339392  $4,156,789  $4302,924  $5.054375 


The  premiums  written  in  Fire  and  Lightning  for  1940  were 
$2,098,920.  The  total  written  increased  in  volume  each  year 
thereafter  until  in  1944  they  were  $2,976,163.  The  premiums 
written  in  Extended  Coverage  for  1940  were  $156,655.  They 
show  an  annual  increase  thereafter  and  in  1944  they  were 
$418,111.  The  premiums  written  in  all  other  classes  for  1940 
were  $1,777,453  while  in  1944  they  were  $1,488,826. 

it  is  clear  that  the  premiums  in  Fire  and  Lightning  and 
Extended  Coverage  as  classes  were  on  an  upward  swing  and 
that,  therefore,  the  earned  premium  income  at  the  end  of  the 
five  year  period  was  materially  lower  than  the  premiums 
written  during  the  period  under  review.  While  for  all  other 
classes,  since  the  premium  volume  during  the  period  under 
review,  was  on  a  downward  swing,  the  earned  premium 
56  income  at  the  end  of  the  five  year  period  was  materially 
higher  than  the  premiums  written  during  the  period. 

It  is  important,  at  this  point,  to  note  the  types  of  insurance 
included  in  all  other  classes  in  the  order  at  $8,200,531  written 
during  the  period  under  review.  These  include  the  following 
writings  in  the  District  of  Columbia:  Automobile,  Ocean 
Marine  (ex- war  risks),  and  Ocean  Marine  war  risks. 

Automobile  insurance  showed  the  following  trend  during 
the  period  under  review: 

Premiums  written  in  1940  $1,905,000;  1941  $2,126,000; 
1942  $742,000;  1943  $734,000  and  1944  $800,000.* 

Ocean  Marine  (ex- war  risk)  showed  the  following  trend 
during  the  period  under  review: 
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Premiums  written  in  1940  $42,000;  1941  $69,000;  1942 
$101,000;  1943  $312,000  and  1944  $536,000.* 

Marine  War  Risk  showed  the  following  trend  during  the 
period  under  review: 

Premiums  written  in  1942  $43,000;  1943  $30,000  and  1944 
$197,000.* 

Automobile  Insurance,  which  showed  a  drop  from  $1,905,- 
000  in  1940  to  $800,000  in  1944,  is  a  class  of  insurance  which 
reflected  a  tremendous  decrease  in  unearned  premium  reserves 
and  a  corresponding  increase  in  earned  premiums  at  the  end 
of  the  period  under  review.  While  Ocean  Marine  ex  war  risk, 
as  a  class  of  insurance,  showed  a  tremendous  increase 
57  in  volume,  it  is  a  class  of  insurance  as  to  which  the 
unearned  premium  reserve  is  very  low  equalling  an¬ 
nually  approximately  one-twelfth  of  the  business  written.  As 
to  marine  war  risk  insurance,  similar  reserves  of  unearned 
premiums  were  maintained.  Thus,  it  is  clear  that  classes  of 
insurance  with  earned  premium  reserves  materially  reduced  at 
the  end  of  the  period  were  in  the  order  combined  with  classes 
of  insurance  in  which  the  earned  premium  reserves  at  the  end 
of  the  period  were  materially  higher  than  those  at  the  begin¬ 
ning  of  the  period.  In  the  class  of  Automobile  Insurance 
alone  it  is  estimated  that  the  drop  in  unearned  premium  re¬ 
serves  and  the  corresponding  increase  in  earned  premiums 
at  the  end  of  1944  exceeded  $500,000. 

The  Superintendent  has  included  in  his  computation,  classes 
of  business  which  are  not  under  review  (and  which  show  an 
increasing  earned  to  written  basis)  with  the  classes  under  re¬ 
view  (which  show  a  declining  earned  to  written  basis).  It 
is  not  mathematically  correct  to  combine  with  the  classes 
under  review  other  classes  which  show  a  different  volume 
trend,  and  to  apply  to  the  total  of  all  classes  a  percentage 

•See  Weekly  Underwriter  ‘Tire  Insurance  by  States”  for  the  years  1940  to 
1943  inclusive,  and  the  1945  edition  of  The  Spectator  “Fire  Insurance  by 
States”  for  the  year  1944,  for  premiums  written  in  above  classifications. 
(Figures  stated  herein  in  nearest  thousands) 
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rule  to  determine  the  earned  premium  income  for  the  par¬ 
ticular  classes  under  review.  The  earned  premiums  for  the 
classes  under  review  can  be  determined  only  by  taking  into 
consideration  the  factors  in  those  classes.  The  addition  of 
classes  not  under  review  and  the  determination  of  the  earned 
premiums  for  each  class  by  the  application  of  a  given  ratio, 
has  resulted  in  materially  inaccurate  conclusions. 
58  To  further  support  the  contention  that  the  method 
adopted  by  the  Superintendent  is  in  error,  attention  is 
called  to  the  results  erroneously  shown  on  page  9  of  the  order 
in  the  Extended  Coverage  class. 

On  page  9  of  the  order  the  Extended  Coverage  written  prem¬ 
iums  are  stated  at  $1,401,808.  Extended  Coverage  premiums 
earned  are  stated  at  page  9  at  $1,274,S62,  a  total  less  than 
premiums  wTitten  by  approximately  9%.  That  this  is  mater¬ 
ially  inaccurate  is  obvious.  Extended  Coverage  is  a  compara¬ 
tively  new  field.  This  is  clearly  indicated  by  the  fact  as  shown 
on  the  schedule  on  page  5  hereof,  that  the  premiums  written 
in  this  class  in  1940  were  $156,655  while  in  1944  they  were 
$418,111.  The  Extended  Coverage  premiums  written  in  the 
last  two  years  ($752,891)  were  greater  by  over  $100,000  than 
those  written  for  the  first  three  years  ($648,917). 

It  is  clear  that  the  unearned  premium  reserve  for  Extended 
Coverage  at  the  end  of  the  five  year  period  should  be  much 
higher  than  is  reflected  in  the  order.  Extended  Coverage  is  a 
new  class  of  insurance  moving  slowly  in  1940  and  much  more 
rapidly  in  1944.  Premiums  written  in  1944  were  almost  three 
times  those  written  in  1940.  Volume  in  1940  was  small  and 
the  unearned  premiums  at  the  beginning  of  the  year  1940  low. 
Volume  in  1944  was  materially  higher  and,  therefore,  the  un¬ 
earned  premium  reserve  at  the  end  of  the  period  was  neces¬ 
sarily  materially  higher  than  that  at  the  beginning  of  1940. 
The  volume  of  earned  premiums  at  the  end  of  the  period  w’ould 
be  materially  lower  than  the  premiums  written  during  the 
period.  This  is  not  reflected  in  the  Extended  Coverage  com¬ 
putation  on  page  9  of  the  order. 
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The  Superintendent  of  Insurance  had  available  data  from 
which  the  earned  premiums  in  classes  under  review 
59  could  have  been  very  closely  determined  and  these 
should  have  been  determined  in  each  class  based  upon 
the  history  of  each  class  alone. 

Attached  hereto,  marked  Exhibit  3  and  Exhibit  4,  respec¬ 
tively,  are  two  reports,  one  prepared  by  ALFRED  M.  BEST 
COMPANY,  internationally  well-known  and  highly  regarded 
independent  analysts  in  the  field  of  insurance,  and  the  other 
by  JOSEPH  FROGGATT  &  CO.,  equally  well-known  and 
highly  regarded .  independent  insurance  accountants  and 
actuaries.  Based  upon  their  analyses  of  the  Fire  and  Light¬ 
ning  and  Extended  Coverage  classes  they  have  come  to  the 
conclusion,  as  recorded  in  their  reports  attached  hereto,  that 
the  earned  premiums  for  Fire  and  Lightning  in  the  District 
of  Columbia  for  the  period  under  review  have  been  overstated 
on  page  9  of  the  order  by  approximately  $380,000,  and  that 
the  earned  premiums  for  Extended  Coverage  for  the  covered 
period  have  been  overstated  on  page  9  of  the  order  by  approxi¬ 
mately  $220,000. 

It  is  clear  that  the  computation  of  earned  premiums  as  set 
forth  in  the  order  is  inaccurate  and  that  the  application  of 
the  percentage  method  used  in  the  order  for  arriving  at  final 
conclusions  for  premiums  earned  in  each  class  is  misleading 
and  incorrect. 

It  is  contended  further  that  the  Superintendent  of  Insur¬ 
ance  had  no  power  under  Public  Law  327  to  commingle  classes 
not  embraced  within  that  law  with  those  embraced  therein  for 
the  purpose  of  averaging  earned  premiums  and  applying  the 
average  to  the  classes  of  insurance  under  review. 

Section  2  of  the  Act  in  part  specifically  provides: 

“#x*  *  but  this  Act  shall  not  apply  to  ocean  marine, 
transportation,  boiler  and  machinery,  or  motor- 
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vehicle  insurance,  nor  to  insurance  covering 
60  the  property  of  interstate  common  carriers,  nor 

to  any  form  of  insurance  designated  by  the 
Superintendent  as  inland  marine  insurance.” 

Section  3  of  the  Act  provides  in  part: 

“The  Superintendent  is  empowered  to  investigate 
the  necessity  for  an  adjustment  of  the  rates  on  any 
or  all  risks  or  classes  of  risks  within  the  scope  of  this 
Act,  and  to  order  an  adjustment  of  such  rates  *  * 

i  It  is  clear  that  the  Superintendent  has  taken  into  considera¬ 
tion  and  given  effect  to  classes  of  insurance  specifically  ex¬ 
cluded  from  the  Act  and  in  so  doing  has  exceeded  his  author¬ 
ity  under  the  Act. 

Pages  7, 8, 10  and  11 

!  EXPENSES  INCURRED 

On  page  7  of  the  order,  the  Superintendent  of  Insurance 
states  as  follows: 

“The  ratio  of  expenses  incurred  to  premiums  written 
varied  widely  among  the  companies.  Several  com- 
•  panies  with  a  considerable  volume  of  business  re¬ 
ported  expenses  which  were  conspicuously  high.  How¬ 
ever,  in  1944  seventy-three  of  the  twro  hundred  thirty- 
four  companies  reporting  wrote  $979,989,  in  fire  and 
extended  coverage  premiums,  or  28.87%  of  the  whole, 
with  an  average  expense  ratio  of  only  38.47%,  and  in 
no  case  did  the  expense  ratio  of  any  of  these  com¬ 
panies  equal  44%.  This  group  includes  many  of  the 
oldest  and  largest  insurance  companies.  I  believe, 
therefore,  that  an  average  expense  ratio  of  43%  of 
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premiums  written  is  reasonable  and  that  the  use  of  a 
higher  ratio  in  the  determination  of  a  proper  rate 
level  for  the  District  is  not  at  this  time  justified.” 

There  is  no  sound  basis  for  the  use  of  the  experience  of  73 
out  of  the  234  companies  reporting  for  the  District  of  Co¬ 
lumbia.  This  is  not  a  defensible  or  proper  method  for  deter¬ 
mining  the  actual  average  expense  incurred.  The  ex- 
61  perience  of  all  234  companies  reporting  for  the  District 
of  Columbia  should  be  taken  into  consideration.  It  is 
just  as  erroneous  to  take  into  consideration  only  the  experi¬ 
ence  of  73  companies  with  comparatively  low  expense  ex¬ 
perience  as  it  would  be  to  take  into  consideration  the  ex¬ 
perience  only  of  73  companies  having  a  comparatively  high 
expense  experience.  Page  14*  of  the  report  of  Joseph  Froggatt 
Company  attached  hereto  as  Exhibit  4  presents  an  analysis 
of  the  73  companies,  the  experience  of  which  was  taken  into 
consideration  by  the  Superintendent  of  Insurance.  Of  these 
73  companies  there  were  23  mutual  companies  which  con¬ 
stitute  65.7%  of  the  total  number  of  all  of  the  mutual  com¬ 
panies  operating  in  the  District;  7  reciprocal  insurers  which 
constitute  77.8%  of  the  total  number  of  the  reciprocals  oper¬ 
ating  in  the  District;  and  only  43  stock  companies  which  con¬ 
stitute  22.6%  of  the  total  number  of  stock  companies  oper¬ 
ating  in  the  District.  Certainly  rates  cannot  be  adjusted  to 
the  expense  experience  of  non-stock  companies,  nor  can  a  mix¬ 
ture  of  mutual  companies  transacting  62.4%  of  mutual  busi¬ 
ness  and  stock  companies  transacting  only  24.5%  of  stock  com¬ 
panies’  business  present  a  fair  basis  for  the  adjustment  of 
,  rates.  In  addition  to  the  above,  a  number  of  the  stock  com¬ 
panies  listed  among  this  selected  few  are  companies  which 
during  the  period  of  war  have  shown  a  tremendous  increase 
in  the  volume  of  marine  low  cost  business.  This  increase  in 
low  cost  business  has  temporarily  materially  affected  down- 
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ward  the  expense  ratio  of  these  companies  in  all  classes 
country-wide,  an  effect  which  has  disappeared  with  the  term¬ 
ination  of  the  war.  This  is  best  illustrated  by  the  record  of 
the  Fireman’s  Fund  Insurance  Company,  one  of  the  43  stock 
companies  listed.  Its  expense  experience  in  all  classes 
62  is  shown  in  Best’s  Insurance  Guide  with  Key  Ratings, 
1945  page  77  as  follows: 

1940  _ 44.3 

1941  _ 39.9 

1942  _ 323 

1943  _ 37.0 

1944  _ 333 

It  is  further  illustrated  by  the  compilation  of  the  expense 
experience  of  these  73  companies  for  1939  and  1944  as  shown 
in  the  report  of  Alfred  M.  Best  Company  attached  hereto. 
It  is  as  follows: 


1939  _ 473% 

1944  _ 41.4% 


The  average  expense  ratio  of  43%  projected  on  page  S  of 
the  order  is  far  out  of  line  with  the  actual  expense  experience 
of  the  companies  throughout  the  nation,  especially  as  to  the 
classes  under  review,  as  indicated  by  tabulations  on  Exhibit  5 
attached  hereto.  It  is  also  far  out  of  line  with  the  actual  ex¬ 
pense  experience  of  the  companies  in  the  District  of  Columbia 
for  all  classes  as  shown  in  the  Superintendent’s  tabulation  of 
the  experience  for  the  year  1944  at  page  11  of  the  order.  It  is 
also  far  out  of  line  with  the  actual  expense  experience  for  the 
period  under  review  as  shown  upon  the  annual  reports  filed 
with  the  Superintendent  of  Insurance. 

The  legislative  act  under  which  the  order  is  issued  requires 
that  actual  experience  be  taken  into  consideration.  There  is 
no  authority  nor  power  in  the  Superintendent  to  assume  that 
43%  is  the  ratio  of  expense  when  the  facts  are  otherwise.  For 
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the  year  1944,  the  actual  expense  for  all  classes  is 
63  tabulated  on  page  11  of  the  order  at  $2,440,973  or  48.3% 
of  the  premiums  written  for  the  year  1944,  the  year  in 
which  the  total  expense  above  stated  was  incurred. 

The  Superintendent  of  Insurance  sent  a  questionnaire  to 
the  companies  for  information  in  which  questionnaire  he 
asked  only  for  the  expenses  in  all  classes  incurred  for  the  year 
1944.  These  are  stated  on  page  11  of  the  order  at  $2,440,973. 
The  expenses  incurred  for  the  period  under  review  and  for  the 
classes  under  review  are  erroneously  stated  on  page  11  of  the 
order  as  follows: 


Fire  and  Lightning  _ $6,002,418 

Extended  Coverage  _  676,933 


The  method  by  which  the  Superintendent  arrived  at  the 
total  of  expenses  incurred  for  the  five  year  period  under  re¬ 
view  is  as  follows: 

He  has  taken  the  expenses  incurred  on  all  classes  for  the 
year  1944  and  determined  the  percentage  which  such  expenses 
incurred  bore  to  $5,054,375,  the  total  premiums  written  for 
all  classes  for  the  year  1944.  This  is  48.3%.  He  has  then 
taken  the  fire  premiums  written  for  the  five  year  period  under 
review,  to  wit:  S12,429,939,  and  applied  to  that  the  percent¬ 
age  above  stated,  to  wit:  48.3  and  arrived  at  $6,002,418  as 
the  total  of  expenses  incurred  for  Fire  and  Lightning  for  the 
period  under  review.  He  has  applied  the  same  process  to  the 
Extended  Coverage  class  to  arrive  at  the  sum  of  $676,933,  as 
the  total  expense  incurred  in  such  class  for  the  five  year  period 
under  review. 

Attention  is  called  to  the  fact  that  the  actual  expenses  in¬ 
curred  in  all  classes  for  1944  which  were  48.3%  of  premiums 
written,  reflect  a  smaller  ratio  to  premiums  written  in  1944 
than  the  total  expenses  for  the  five  year  period  will  bear  to 
the  total  premiums  written  during  the  five  year  period. 
64  There  are  reasons  for  this: 

First:  The  volume  of  low  acquisition  cost  business 
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such  as  Marine  business  showed  a  material  increase  in  1944 
over  the  earlier  years  of  the  period  under  review. 

Second:  The  volume  of  premiums  in  the  classes  under 
review  was  on  an  increasing  basis  from  year  to  year  during  the 
period  under  review. 

Certain  material  elements  of  expense  are  static  and  remain 
constant  whether  premium  volume  rises  or  not.  Those  static 
expense  elements  do  not  ordinarily  move  dollar- wise  and, 
therefore,  will  bear  to  the  annual  premiums  written  for  the 
last  year  a  lower  ratio  than  they  bore  to  the  annual  premiums 
of  earlier  years  when  the  volume  was  lower.  The  static  ele¬ 
ments  of  expense  for  1944  as  stated  in  Exhibit  5  are  as 
follows: 


General  Administration  _ 10.1 

Inspection  and  Bureau  _ 2.6 

Taxes  and  Fees _ 3S 

Claim  Adjustment  _ 2.6 


Total  „ _ 19.1% 


To  obtain  a  true  relationship  between  expenses  incurred 
for  the  period  under  review  and  premiums  earned  during  the 
period  under  review  the  actual  expenses  incurred  for  the  en¬ 
tire  period  under  review  must  be  taken  into  consideration. 
These  expenses  cannot  be  arrived  at  by  taking  expenses  for 
any  one  year,  determining  the  percentage  the  total  bears  to 
the  premiums  written  for  that  one  year  and  then  applying 
that  ratio  to  the  total  premium  income  for  a  five  year  period. 
This  method  is  just  as  inaccurate  as  it  would  be  to  take  the 
expense  for  one  year,  to  wit:  S2, 440, 973  and  to  multiply  that 
by  five  to  arrive  at  the  total  of  $12,204,865  for  a  five  year 
period.  The  method  adopted  by  the  Superintendent  is  just  as 
unsound  as  the  above. 

65  The  actual  expense  experience  for  fire  insurance  for 
the  period  under  review’  as  reported  to  and  published 
by  the  New  York  State  Insurance  Department  on  a  nationwide 
basis  is  as  follow’  (Exhibit  5) : 
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Calendar  Year  . 

Premiums  Earned 

Loss 

Expense 

1940 

$418335,000 

43.4 

52  2 

1941 

434342,000 

442 

52.9 

1942 

463377,000 

42.4 

523 

1943 

497382,755 

50.1 

51.9 

1944 

5263293H 

513 

513 

This  annual  average  expense  ratio  is  over  52%  excluding 
Federal  income  taxes.  This  is  computed  on  an  earned  and 
not  a  written  basis.  Note  that  if  the  expenses  incurred  for 
the  year  1944,  as  projected  on  page  11  of  the  order,  to  wit: 
52,440,973  are  compared  with  premiums  earned  for  the  same 
year  as  shown  on  page  10  of  the  order,  to  wit:  $4,479,955, 
the  resulting  expense  ratio  is  over  52%  and  not  48.3%. 

The  Superintendent  has  computed  the  actual  expense  in¬ 
curred  at  48.3%.  This,  however,  is  based  upon  responses  to 
the  special  questionnaire  filed  with  the  Superintendent,  which 
recorded  the  expenses  incurred  for  all  classes  for  the  year 
1944  only.  This  percentage  of  expense,  to  wit:  48.3  is  lower 
than  the  percentage  of  actual  expenses  incurred  in  the  classes 
under  review  for  the  period  under  review.  The  expenses 
reported  for  1944  were  reported  for  all  classes.  A  number 
of  the  classes  not  under  review,  such  as  Marine,  are  historically 
low  acquisition  cost  classes.  By  commingling  low  acquisition 
cost  classes  not  under  review  with  higher  acquisition  cost 
classes  under  review  the  Superintendent  has  arrived  at  a  low 
average  of  expense  incurred,  which  is  not  properly  applicable 
to  the  classes  under  review.  In  applying  an  expense  ratio 
66  of  48.3  to  classes  under  review  the  Superintendent  is  in 
error  since  he  has  not  given  consideration  to  the  fact 
that  the  classes  under  review  are  higher  in  acquisition  cost  than 
those  not  under  review.  The  expenses  incurred  for  the  classes 
of  business  under  review  will  be  further  discussed  hereinafter 
under  the  heading  “District  of  Columbia.”  However,  the 
Superintendent  has  not  applied  the  incorrect  48.3%  ratio  of 
expense  to  premiums  wTitten  even  though  he  has  adopted 
that  ratio  as  a  fact,  but  he  has  substituted  therefor  an  arbi- 
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trary  and  unwarranted  43%  expense  ratio  to  premiums  writ¬ 
ten. 

The  error  in  the  assumption  by  the  Superintendent  of  In¬ 
surance  that  43%  is  the  applicable  expense  ratio  is  further 
shown  on  page  12  of  the  order.  On  this  page,  the  Superin¬ 
tendent  records  the  reduction  of  rates  made  by  the  Rating 
Bureau  of  the  District  of  Columbia,  which  reduction  became 
effective  January  1,  1945.  He  comes  to  the  conclusion  after 
reflecting  the  change,  that  the  premiums  written  for  the  pe¬ 
riod  under  review  w’ould  have  been  SI  1,523,640  instead  of 
812,429,939,  or  a  decline  of  $905,299.  On  page  11  of  the 
order  he  states  the  expenses  incurred  during  the  period  under 
review  at  S6, 002, 418.  On  page  12  of  the  order  on  the  appli¬ 
cation  of  this  arbitrary  43%  expense  ratio  he  reduces  the 
expenses  incurred  during  the  period  under  review  to  $4,955,165, 
a  reduction  of  $1,047,253  from  $6,002,418.  Thus  by  his  theo¬ 
retical  computation  giving  effect  retroactively  to  the  reduced 
rates  effected  January  1,  1945,  in  the  classes  under  review,  he 
has  reduced  premium  income  $906,299  for  the  period  under 
review  and  has  reduced  expenses  incurred  $1,047,253,  an  un- 
supportable  conclusion.  The  only  part  of  the  expenses  in¬ 
curred  $6,002,418,  saved  by  the  drop  in  premium  income  would 
be  the  percentage  of  commissions  and  premium  taxes  amount¬ 
ing  to  approximately  30%  of  $906,299  or  $271,889.  Sub- 
67  tracting  this  from  $6,002,418  leaves  a  balance  of  ex¬ 
penses  incurred  for  the  period  under  review  of 
$5,730,529  or  $775,364  higher  than  is  shown  in  the  pro¬ 
jected  figures  on  page  12  of  the  order.  Applying  this  sum 
to  the  theoretical  underwriting  profit  recorded  on  that  page 
for  Fire  and  Lightning  would  reduce  that  profit  from  $1,257,- 
322  to  $481,958  or  to  a  figure  less  than  5%  of  the  premiums 
written  in  that  class  during  the  period  under  review.  Com¬ 
putation  of  results  for  the  period  under  review  on  an  accurate 
basis  would  show  that  no  decrease  in  rates  is  warranted  but 
that  the  companies  in  fact  are  entitled  to  an  increase. 

1  Material  mistakes  have  been  made  in  the  order  in  the  com¬ 
putation  of  premiums  earned  and  expenses  incurred  in  the 
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classes  under  review  for  the  five  year  period  under  review. 
The  correction  of  these  mistakes  proves  that  the  order  is  un¬ 
warranted  and  should  be  rescinded. 

Pages  11  and  12 

THE  EFFECT  OF  CORRECTION  OF  SCLME  OF  THE 
ERRORS  IN  THE  ORDER 

Page  11  of  the  order  states  Fire  underwriting  profit  to  be 
$1,052,525  and  Extended  Coverage  underwriting  profit  to 
be  $461,474.  In  such  tabluation,  expenses  incurred  have 
been  included  on  the  basis  of  48.3%  of  premiums  written,  that 
ratio  being  the  percentage  ratio  of  total  expenses  incurred  for 
the  year  1944  to  net  premiums  written  in  that  year,  all  classes 
combined. 

On  the  basis  of  earned  premiums  as  produced  by  Joseph 
Froggatt  &  Company  and  supported  by  Alfred  M.  Best  Com¬ 
pany,  the  underwriting  profit  on  Fire  and  Lightning  in  the 
District  for  the  period  under  review  would  be  reduced  from 
SI, 052, 525,  as  stated  on  page  11  of  the  order,  to 
68  $672,567.  Also,  on  the  basis  of  earned  premiums  as 

produced  by  Joseph  Froggatt  &  Company  and  sup¬ 
ported  by  Alfred  M.  Best  Company,  the  underwriting  profit 
on  Extended  Coverage  in  the  District  of  Columbia  for  the 
period  under  review  would  be  reduced  from  $461,474,  as  stated 
on  page  11  of  the  order,  to  $239,368.  These  are  the  results 
without  giving  effect  to  the  reduction  in  rates  effective  as  of 
January  1,  1945. 

Page  12  of  the  order  reflects  a  stated  underwriting  profit 
in  the  classes  and  for  the  period  under  review,  with  premiums 
written  and  premiums  earned  as  used  in  that  tabulation  ad¬ 
justed  from  the  actual  to  estimated  figures,  as  to  what  those 
items  might  have  been  had  an  assumed  reduction  of  S217,000 
prevailed  as  a  result  of  rate  reductions  January  1,  1945.  Set¬ 
ting  aside  inconsistencies  in  this  assumption,  the  so-called  ad- 
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justed  earned  premiums  for  Fire  ($10,711,848)  are  92.71%  of 
the  amount  of  earned  premiums  ($11,554,304)  appearing  on 
page  11  of  the  order.  Reducing  the  amount  of  earned  pre¬ 
miums  as  developed  by  Joseph  Froggatt  &  Company  and  sup¬ 
ported  by  Alfred  M.  Best  Company,  by  a  like  percentage,  pro¬ 
duces  a  so-called  adjusted  earned  premium  of  $10,359,735. 
Deducting  expenses  incurred  on  the  basis  of  48.3%  of  ad¬ 
justed  net  premiums  written  instead  of  the  43%  as  assumed 
on  page  13  of  the  order  would  produce  an  underwriting  loss 
of  $295,609  for  the  period  under  review  in  Fire  and  Lightning 
as  compared  to  the  $1,257,332  of  so-called  adjusted  under¬ 
writing  profit  stated  on  page  12  of  the  order. 

As  to  extended  Coverage,  deducting  from  the  earned  pre¬ 
miums  as  developed  by  Joseph  Froggatt  &  Company  and  sup¬ 
ported  by  Alfred  M.  Best  Company,  the  losses  incurred  in  the 
amount  reported  by  the  Companies  and  expenses  incurred  on 
the  basis  of  the  1944  over-all  ratio  of  48.3%  of  net  premiums 
written,  would  develop  an  underwriting  profit  of  $239,- 
69  368  for  the  period  under  review  in  Extended  Cover¬ 

age  as  compared  to  the  $535,630  of  so-called  adjusted 
underwriting  profit  stated  on  page  12  of  the  order. 

As  to  Extended  Coverage  the  following  added  elements 
should  be  taken  into  consideration: 

First:  It  is  a  new  class  in  which  the  experience  has  not  been 
firmly  settled. 

Second:  It  is  a  class,  in  which  the  perils  including  wind¬ 
storm  can  be  much  more  catastrophic  and  unpredictable  than 
fire.  The  devastating  hurricane  of  1938  and  the  resulting  loss 
in  property  value  is  still  fresh  in  mind,  and  is  characteristic  of 
the  castastrophic  tendency  of  windstorms. 

In  1944,  a  single  windstorm  of  hurricane  proportion  along 
the  Eastern  Seaboard  cost  the  companies  over  $10,000,000  in 
losses  and  in  1944  and  1945  several  additional  windstorms  of 
catastrophic  proportions  occurred  in  the  Gulf  and  inland  areas 
which  resulted  in  losses  considerably  in  excess  of  $1,500,000 
each.  Based  upon  general  experience  data  available  to  date, 
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it  is  our  opinion  that  the  catastrophe  allowance  on  Extended 
Coverage  should  be  much  higher  than  that  on  Fire  because  of 
a  difference  in  perils  involved  and  because  there  is  no  effec¬ 
tive  control  or  means  of  prevention. 

On  page  7  of  the  order,  the  Superintendent  states: 

“Within  the  last  twenty-five  years  no  conflagration 
involving  insured  losses  has  occurred  in  the  District.” 

However,  Public  Law  327 — 78th  Congress  provides  in  part 
as  follows: 

“The  Superintendent  shall  give  consideration  to  all 
factors  reasonably  attributable  to  the  risks,  to  the 
conflagration  or  catastrophe  hazard  both  within  and 
without  the  District” 

i 

70  Extended  Coverage  as  a  class  involves  windstorm  as 
a  peril.  This  peril  when  loss  is  sustained  does  not  re¬ 
spect  State  lines.  It  is  proper  that  the  experience  in  a  num¬ 
ber  of  other  nearby  states  should  be  considered  in  determining 
whether  Extended  Coverage  rates  are  or  are  not  reasonable. 
The  experience  in  Extended  Coverage  for  the  period  under 
review  has  been  tabulated  for  the  Eastern  States,  including 
the  District  of  Columbia,  as  follows: 


EXTENDED  COVERAGE  EXPERIENCE  FOR 
EASTERN  STATES 

FIVE  (5)  YEAR  PERIOD  ENDING  DECEMBER  31,  1944 


Net 

Premiums 

Written 


TOTAL  545,944,549 

(Eastern  States) 


Net  Net 

Premiums  Losses 

Earned  Incurred * 

530,025,355  $25,904,279 


Ratio 

Written  Earned 
56.4  86.3% 


*1940-1943 — Net  Losses  Paid;  1944 — Net  Losses  Incurred 


90 


The  States  and  District  covered  in  the  above  tabulation 
are  the  following:  Connecticut,  Delaware,  District  of  Co¬ 
lumbia,  Maine,  Maryland,  Massachusetts,  New  Hampshire, 
New  Jersey,  New  York,  Pennsylvania,  Rhode  Island,  Vermont, 
West  Virginia. 

The  total  combined  experience  shows  a  loss  ratio  of  86.3  Jo 
on  an  earned  premium  basis  for  the  period  under  review  and 
indicates  clearly  that  Extended  Coverage  rates  are  inadequate 
and  not  excessive.  (This  tabulation  was  taken  from  the 
Weekly  Underwriter  “Fire  Insurance  by  States”  for  the  years 
1940-1944  inclusive  and  from  the  1945  edition  of  Spectator 
“Fire  Insurance  by  States”) 

WEen  the  mistakes  of  tabulation  in  the  order  are  corrected 
no  basis  in  fact  remains  for  the  order. 

71  INTEREST  ON  UNEARNED  PREMIUM 

RESERVE 


Pages  8  and  13 

On  page  8  of  the  order  the  Superintendent  states: 

“I  believe  that  it  is  not  proper  to  use  the  so-called 
banking  or  investment  profit  in  insurance  rate  mak¬ 
ing.  *  *  *  A  proper  exception  can  be  made,  how¬ 
ever,  with  respect  to  the  income  from  the  investment 
of  unearned  premium  reserves.” 

On  page  13  of  the  order,  the  Superintendent  attempts  to 
calculate  the  interest  on  that  part  of  the  unearned  premium 
reserves  which  he  has  characterized  as  the  policyholders’ 
equity  therein.  In  this  attempt  to  credit  interest  on  premium 
reserves  to  underwriting  profit  the  Superintendent  of  Insur¬ 
ance  is  in  error. 

Rates  are  determined  by  the  relation  of  premium  to  haz¬ 
ard,  which  is  the  essence  of  underwriting.  The  underwriting 
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end  of  the  insurance  business  is  separate  and  distinct  from 
the  investment  end,  and  should  not  be  concerned  with  the 
investment  of  the  unearned  premium  reserves. 

The  Superintendent’s  order  is  based  upon  the  theory  that 
income  received  on  the  investment  of  the  unearned  premium 
reserves  represents  underwriting  profit.  This  theory  is  un¬ 
sound,  disregarding  as  it  does  the  distinction  between  un¬ 
derwriting  profit  and  investment  income.  Practically  all  au¬ 
thorities  will  and  do  agree  that  income  received  on  the  in¬ 
vestment  of  capital  and  surplus  funds,  representing  invest¬ 
ment  income,  is  not  to  be  considered  as  underwriting  profit 
in  the  promulgation  of  fair  and  reasonable  insurance  rates.  It 
is  apparent  from  his  order  that  the  Superintendent  also  agrees 
with  this  ■  proposition  but  he  apparently  departs  from  the 
principle  involved  at  that  point  and  treats  income  on  the 
unearned  premium  reserve  not  as  investment  income  but 
as  underwriting  profit.  It  is  obvious  that  no  such  dis- 
72  tinction  should  be  made. 

The  unearned  premium  reserve  is  just  as  much  the 
property  of  the  company  as  is  capital  and  surplus.*  The 
yield  on  invested  unearned  premium  reserve  is  just  as  much 
an  investment  income  as  the  yield  on  invested  capital  and 
surplus.  There  is  no  relation  whatsoever  between  the  in¬ 
come  on  the  investment  of  the  unearned  premium  reserve  and 
the  underwriting  risk.  This  subject  was  before  the  United 
States  District  Court  of  the  District  of  Missouri  in  the  case 
of  Aetna  Insurance  Co.  v.  Hyde,  34  Fed.  (2d)  185  (1929). 

The  proposition  was  also  considered  by  the  Supreme  Court 
of  Arkansas  in  the  Arkansas  rate  case  (BULLION  v.  AETNA 
LIFE  INSURANCE  COMPANY,  151  Ark.  519,  237  S.  W. 
716  (1922).  The  Court  said  the  following  in  point  (p.  718): 


♦See  People’s  Fire  Insurance  Co.  v.  Parker,  34  N.  J.  L.  479;  Id,  35  N.  J.  L. 
573;  Kenton  Ins.  Co.  v.  City,  86  Ky.  213;  Oklahoma  National  Life  Ins.  Co., 
173  Pac.  376;  Westchester  Fire  Ins.  Co.  v.  Davenport,  91  N.  Y.  575. 
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“We  think  the  undisputed  evidence  shows  that  the 
term  ‘Underwriting  profit’  has  long  had  a  definite, 
certain,  and  well-known  meaning  in  insurance  circles. 

A  number  of  witnesses  of  highest  authority  in  the 
insurance  business  testified  that  the  term  was  under¬ 
stood  alike  by  all  insurance  men,  and  that  the  word 
‘underwriting’  refers  to  operations  of  the  companies 
in  accepting  and  carrying  risks  on  the  writing  of 
insurance,  and  refers  to  that  branch  of  the  insur¬ 
ance  business  in  contradistinction  from  the  invest¬ 
ment  or  banking  end  of  the  business,  and  that  un¬ 
derwriting  profit  or  loss  is  arrived  at  by  deducting 
from  earned  premiums  all  incurred  losses  and  in¬ 
curred  expenses.  These  experts  testified  that  this 
definition  and  use  of  the  phrase  ‘underwriting  profits’ 
was  of  universal  application  in  all  insurance  business, 
and  that  a  different  meaning  was  first  given  to  it  by 
the  Insurance  Commissioner  of  this  state  in  his  at¬ 
tempt  to  give  effect  to  the  act  now  under  consid¬ 
eration.” 

It  is  also  of  interest  to  note  that  the  Supreme  Court  of 
Arkansas,  in  its  said  holding,  followed  the  rate-making 
73  principles  unanimously  adopted  at  the  National  Con¬ 
vention  of  Insurance  Commissioners  held  on  Decem¬ 
ber  7,  1921.  The  first  two  principles  enunciated  by  that  body 
(as  shown  at  page  720  of  the  opinion  of  the  Court)  are  as  fol¬ 
lows: 


“1.  Underwriting  profit  (or  loss)  is  arrived  at  by 
deducting  from  earned  premiums,  all  incurred  losses 
and  incurred  expenses. 

2.  No  part  of  the  so-called  banking  profit  (or  loss) 
should  be  considered  in  arriving  at  the  underwriting 
profit  (or  loss).” 


* 
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(See  page  2  of  photostatic  copy  of  the  Report  of  the  Fire 
Insurance  Committee  to  the  National  Convention  of  Insur¬ 
ance  Commissioners  December  7,  1921  attached  hereto  as  Ex¬ 
hibit  6). 

It  will  thus  be  seen  that  in  the  calculation  of  insurance 
rates  no  consideration  whatsoever  should  be  given  to  any  part 
of  the  investment  income. 

The  editors  of  Alfred  M.  Best  Company  are  among  the  few 
who  have  contended  in  the  past  that  interest  on  unearned 
premium  reserves  should  be  considered  an  underwriting  pro¬ 
fit  but  even  the  Best  editors  have  come  to  the  conclusion  dur¬ 
ing  recent  years  that  when  the  elements  of  cash  and  the  re¬ 
strictive  nature  of  the  investments  in  which  the  premium 
reserves  are  placed  and  other  elements  are  taken  into  con¬ 
sideration  the  yield  is  so  small  as  to  have  no  material  bearing 
upon  insurance  rates.  The  Best  editors  have  in  recent  years 
considered  the  subject  matter  so  trifling  that  they  dropped 
this  interest  factor  entirely  from  their  1944  and  1945  under¬ 
writing  statistical  data.  The  companies  aggrieved  by  the 
Superintendent’s  order  are  not  in  accord  with  the  Superin¬ 
tendent’s  contention  that  this  is  a  subject  matter  for  con- 
consideration  in  rate  making.  Alfred  M.  Best  Com- 
74  pany  has  prepared  a  memorandum  upon  the  subject, 
which  will  be  found  on  pages  6,  7  and  8  of  Exhibit  3. 
It  is  of  interest  to  note  that  on  the  basis  of  the  analysis  by 
Alfred  M.  Best  Company,  the  interest  earned  on  that  portion 
of  the  unearned  premium  reserve  which  is  at  yield  is  0.49% 
instead  of  the  3.405%  projected  at  page  13  of  the  order. 

Best’s  viewpoint  is  also  illustrated  by  the  following  two 
quotations  from  Best’s  Insurance  Reports  for  the  years  1943, 
1944, 1945: 

In  Best’s  Insurance  Reports  for  the  year  1943,  the  following 
pertinent  statement  is  made  in  connection  with  this  subject 
(page  XII): 
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“Therefore,  it  would  be  a  grave  error  to  assume  that 
the  underwriting  accounts  should  be  credited  with 
interest  upon  the  reserves,  computed  at  the  average 
rate  earned  by  the  companies — for  which  reason  our 
calculations  for  this  and  other  publications  which  we 
issue  have  been  at  much  lower,  and  declining  rates; 
beginning  with  1942  the  assumed  rate  is  only  1%%. 

This  probably  represents  in  dollars  about  the  actual 
increment  to  the  stockholders,  i.e.,  the  actual  earn¬ 
ings,  at  a  rate  materially  higher,  upon  that  portion 
of  the  reserves  which  is  actually  invested  and  earn¬ 
ing  interest.” 

In  the  1944  and  1945  editions  of  Best’s  Insurance  Reports, 
the  following  pertinent  statement  is  made  (page  XIII) : 

“Years  ago  we  thought  an  assumed  interest  rate  of 
3 %  was  reasonable.  Beginning  with  1942  this  was 
reduced  l1/^%.  At  present,  the  calculation  is  of  rela¬ 
tively  trifling  importance  as  only  a  portion  of  such  re¬ 
serves  are  invested  and  earning  interest;  and  interest 
rates  are  now  very  low.” 

It  is  respectfully  submitted  that  interest  on  unearned  pre¬ 
mium  reserves  is  not  a  factor  to  be  considered  in  the  deter¬ 
mination  of  reasonable  rates. 

75  CONDITIONS  IN  THE  DISTRICT  OF 

COLUMBIA 

Low  premium  per  policy  business  in  the  District  of  Colum¬ 
bia  is  high  in  proportion  to  the  total  business  transacted  in 
the  District.  This  is  due  to  a  number  of  factors: 

(a)  The  District  of  Columbia  is  essentially  residential  and 
mercantile  in  character.  There  are  very  few  industrial  units 
located  there  in  manufacturing. 

(b)  Due  to  its  character  there  are  proportionately  more 
minimum  premium  policies  issued  in  the  District  of  Colum- 
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bia  than  in  probably  any  other  community  in  the  nation.  The 
insurance  rates  in  the  District  of  Columbia  are  comparatively 
low.  For  example,  the  premium  for  $2,500  of  Fire  insurance 
on  a  brick  dwelling  for  three  years  is  $5.  Further,  the  pre¬ 
mium  for  a  $1,400  policy  to  cover  contents  of  such  a  dwelling 
for  three  years  is  $5.  In  the  District  of  Columbia  the  per¬ 
centage  of  this  low  premium  business  to  the  total  is  excep¬ 
tionally  high.  The  above  examples  constitute  a  type  of  busi¬ 
ness  upon  which  commissions  to  the  agent  average  $1.50  per 
policy.  The  agent  transacts  such  business  at  a  loss  but  per¬ 
forms  the  work  as  a  matter  of  public  service.  The  companies 
also  transact  such  business  at  a  loss  regardless  of  the  burning 
ratio.  It  is  estimated  that  over  70%  of  the  mechanical  oper¬ 
ations  of  a  fire  insurance  company  issuing  policies  in  the  Dis¬ 
trict  of  Columbia  apply  to  the  various  residential  classifies 
tions.  This  embraces  unit  premiums  in  amount  approximating 
$5.  Analysis  discloses  that  the  countrywide  average  cost  to 
a  company  of  writing  a  policy  and  placing  it  on  the  books  is 
between  $2  and  $4,  excluding  commissions  and  certain  other 
expense  factors.  It  will  be  seen  readily  that  much  of  the 
volume  of  residential  premiums  written  by  the  companies  in 
the  District  at  the  low  prevailing  average  annual  rate  pro¬ 
duces  a  substantial  loss.  Agents  who  handle  any  vol- 
76  ume  of  this  class  of  business  do  not  make  any  profit 
thereon.  This  type  of  business  carries  an  expense  ratio 
in  the  District  of  Columbia  and  elsewhere  higher  than  the 
average  for  all  classes  of  business.  This  is  best  illustrated  by 
the  record  during  the  period  under  review  of  the  five  com¬ 
panies  which  are  local  to  the  District  of  Columbia.  These 
companies  do  not  transact  a  substantial  volume  of  other 
classes  of  business  and,  therefore,  have  not  the  benefit  of  the 
average  lower  expense  ratio  for  all  classes,  which  the  Super¬ 
intendent  of  Insurance  has  estimated  to  be  at  48.3%.  It 
is  interesting  to  note  that  no  one  of  these  local  insurance 
companies  has  been  included  by  the  Superintendent  of  In¬ 
surance  among  the  73  companies  he  has  used  as  a  base  for 
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projecting  an  expense  ratio  of  43%.  The  actual  experience 
of  these  local  companies  for  the  period  under  review  is  as  fol¬ 
lows  (Note:  These  averages  are  taken  from  Best’s  Insurance 
Guide  with  Key  Ratings,  1945  edition) : 


Name  of  Company 

Year  Expense  Ratio 

National  Capital, 

1940 

40.1 

Washington,  D.  C. 

1941 

59.5 

1942 

(e) 

1943 

81.5 

1944 

503 

Totals  and  Average  Ratios 

67.9 

National  Union, 

1940 

71.6 

Washington,  D.  C. 

1941 

66.9 

1942 

713 

1943 

703 

1944 

71.7 

Totals  and  Average  Ratios 

70  J. 

Firemen's  Ins.  Co., 

1940 

717 

Washington,  D.  C. 

1941 

72.4 

1942 

693 

/ 

1943 

673 

1944 

653 

Totals  and  Average  Ratios 

69.4 

77 


American  Fire 

1940 

61.0 

Washington,  D.  C. 

1941 

523 

1942 

67.6 

1943 

629 

1944 

573 

Totals  and  Average  Ratios 

603 

(Information  not  presently 

available 

Mutual  Fire 

but  the  average  combined  expense  ratio 

Washington,  D.  C.  of  all  five  local  companies  for  the  pe¬ 

riod  under  review  is  71.52%.  See  Ex¬ 
hibit  4-E) 


(e)  Ratio  distorted  because  of  large  drop  in  volume. 
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The  Firemen’s  Insurance  Company  of  Washington,  D.  C. 
shows  a  combined  loss  and  expense  ratio  of  111.8%  for  1942, 
116.2%  for  1943  and  114.1%  for  1944,  and  an  average  loss  and 
expense  ratio  during  the  period  under  review  of  108.3%,  while 
the  National  Capital  Insurance  Company  of  Washington, 
D.  C.  shows  a  combined  loss  and  expense  ratio  of  117.8%  for 
1943  and  an  average  combined  loss  and  expense  ratio  of  107% 
for  the  period  under  review.  These  local  insurance  companies 
are  transacting  business  in  the  classes  under  review  in  the 
District  of  Columbia  at  a  loss  and  the  order  of  the  Superin¬ 
tendent  unless  rescinded  would  more  seriously  handicap  them. 

While  the  expense  ratio  of  all  local  companies  is  higher 
than  the  average  shown  generally  for  all  classes  by  other  com¬ 
panies  transacting  business  in  the  District  of  Columbia,  it 
must  be  remembered  that  as  to  these  other  companies  the 
Superintendent  of  Insurance  in  producing  an  average  expense 
ratio  of  48.3%  has  included  low  acquisition  cost  classes  of 
business  not  under  review. 

It  is  axiomatic  that  those  companies  with  larger  volumes 
of  low*  unit  premium  business  would  have  expenses  propor¬ 
tionately  higher  than  the  average  expense  experience  of  those 
companies  doing  a  general  business.  Any  attempt  to 
78  reduce  rates  to  the  experience  of  some  of  the  larger 
companies  would  have  a  tendency  to  make  competition 
by  smaller  companies  difficult.  This  program  would  also 
make  difficult  the  entrance  of  any  new  companies  into  the  fire 
insurance  field. 

RISING  LOSSES 

Contractions  in  insurance  rates  should  not  be  made  in  un¬ 
usually  dynamic  economic  periods  such  as  we  are  now  expe¬ 
riencing.  World  War  II  has  recently  terminated  and  we  have 
entered  a  new  era,  the  loss  experience  in  which  is  likely  to  be 
materially  different  from  that  during  the  war.  This  is  best 
illustrated  by  the  results  following  the  termination  of  the 
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first  World  War.  Best’s  Aggregates  and  Averages,  1945  edi¬ 
tion,  Page  18,  shows  that  for  the  period  of  seven  years,  1920 
to  1926  inclusive,  companies  sustained  an  annual  underwrit¬ 
ing  loss  over  the  nation.  The  tabulation  is  as  follows: 


Year 

Underwriting  Loss 

1920 

minus  —  3.9 

1921 

minus  —  3.9 

1922 

minus  —  .4 

1923 

minus  —  1.4 

1924 

minus  —  3S 

1925 

minus  —  5.3 

1926 

minus  —  4.6 

We  are  now  in  a  period  in  which  the  trend  of  losses  is  ma¬ 
terially  upward.  The  National  Board  of  Fire  Underwriters 
report  dated  May  24th,  1945,  shows  that  the  total  of  fire  losses 
in  the  United  States  for  the  years  1940  to  1944  is  as  follows: 

79 


1940 

$306,469,520 

1941 

322,357,000 

1942 

314349,000 

1943 

380335,000 

1944 

423338,000 

A  comparison  of  the  Fire  losses  in  the  United  States  during 
the  first  ten  months  of  1944  with  those  during  the  same  pe¬ 
riod  of  1945  by  month  is  as  follows: 


1944 

1946 

January  - 

_ $28372,000 

$44365,000 

February  - 

_ 38380300 

41,457,000 

March _ 

_ 39384,000 

40376300 

April - 

_  34,746,000 

37350,000 

May _ 

_  32315,000 

34,153,000 

June  —  - 

_  30355,000 

34,090,000 

July - 

_  32,706,000 

34,054300 

August - 

_  30,618,000 

34,096,000 

September - 

_  31,448300 

32,447300 

October  - 

_  32,173300 

34,470300 
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The  total  of  losses  for  1944  to  and  including  October  was 
§330,997,000,  while  for  the  year  1945  to  and  including  October 
the  total  was  §368,458,000.  Each  month  during  the  year  1945 
the  total  of  losses  was  in  excess  of  the  similar  month  during 
1944.  Construction  and  labor  costs  have  gone  up  materially 
and  the  per  unit  cost  of  repairing  a  loss  has  shown  a  pro¬ 
gressive  increase  during  the  period  under  review. 

Attached  hereto  is  Exhibit  7  showing  the  trend  of  building 
construction  costs  for  the  period  from  1913  to  the  beginning 
of  1945.  It  is  noted  that  during  the  period  under 
80  review  the  cost  of  construction  has  risen  steadily  from 
year  to  year.  On  the  basis  of  the  present  cost  of  con¬ 
struction  projected  retrospectively  the  loss  ratio  of  the  period 
under  review  would  have  been  materially  higher.  Projecting 
the  present  cost  prospectively  would  produce  a  higher  loss 
ratio  even  on  the  basis  of  the  present  rates. 

Attention  is  called  to  the  fact  that  in  1945  the  District  of 
Columbia  has  sustained  a  series  of  serious  fire  losses,  at  least 
two  of  which  are  estimated  to  be  in  excess  of  §100,000  each. 

PYRAMIDING  REDUCTIONS 

It  is  not  proper  to  direct  successive  reductions  in  rates  with¬ 
out  giving  each  reduction  an  opportunity  to  develop  its  own 
experience.  As  already  pointed  out,  there  are  a  number  of 
elements  of  expense  which  are  static.  When  a  rate  reduction 
is  placed  into  effect  these  static  elements  cannot  be  reduced 
with  the  reduction  of  rates.  They  remain  constant  dollarwise 
and  bear  a  higher  percentage  to  the  reduced  premium  income 
than  they  bear  to  the  premium  income  which  would  have  re¬ 
sulted  from  the  old  rates.  Each  reduction,  therefore,  brings 
automatically  an  increase  in  the  ratio  of  expense.  A  rate  re¬ 
duction  was  effected  by  the  Rating  Organization  of  the  Dis¬ 
trict  of  Columbia  as  of  January  1st,  1945.  No  experience  from 
the  result  of  such  reduction  has  as  yet  been  accumulated  or 
tabulated.  The  order  of  the  Superintendent  dated  October 


100 


29,  1945  was  made  without  determining  the  net  effect  of  the 
reduction  by  the  Rating  Organization  which  became  effective 
January  1st,  1945. 

81  CONCLUSIONS 

There  are  a  number  of  additional  topics  as  to  which  the 
position,  taken  by  the  companies  aggrieved  differs  from  that 
taken  by  the  Superintendent  in  the  order,  but  it  is  deemed  un¬ 
necessary  to  present  any  additional  discussion  at  this  time 
since  the  errors  in  computation,  when  corrected,  indicate  that 
there  is  no  basis  for  the  order  as  such.  Among  these  items  are 
the  underwriting  profit  referred  to  on  page  6  of  the  order, 
conflagration  hazard  allowance  referred  to  on  page  7  of  the 
order,  and  the  adjustment  of  premiums  due  to  the  rate  re¬ 
duction  effective  January  1st,  1945,  as  shown  on  page  12  of 
the  order. 

It  is  respectfully  submitted  that  there  is  no  basis  in  fact 
for  the  order  of  the  Superintendent  and  that  it  should  be 
rescinded.  It  is  respectfully  submitted  further  that  the  rates 
in  the  respective  classes  under  review  should  be  reviewed  to 
the  end  that  they  might  be  increased  to  permit  the  companies 
to  set  up  the  necessary  reserves,  including  an  adequate  confla^ 
gation  and  catastrophe  allowance,  pay  the  expected  increase  in 
losses,  and  earn  a  reasonable  underwriting  profit. 

Respectfully  submitted, 


Committee  Representing  Insurance 
Companies  Listed  on  Exhibit  2 


By: 

J.  Victor  Herd,  Chairman. 
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PLAINTIFFS’  EXHIBIT  6-A 


1  CONSOLIDATED 

1940  REPORT 


to  the 

SUPERINTENDENT  OF  INSURANCE 

of  the 


DISTRICT  OF  COLUMBIA 


Filed  Feb  11  1947  Charles  E.  Stewart,  Clerk 


By  the  ALL  COMPANIES  Insurance  Company 
Showing  Premiums  Written,  Premiums  Earned,  and  Losses 
Incurred  on  Business  in  District  of  Columbia  for  the  Year 
Ended  December  31st,  1940. 

This  report  must  be  on  basis  of  direct  premiums  written, 
less  return  premiums  thereon  only,  and  direct  losses,  less 
salvage  thereon  only.  All  reinsurance  either  ceded  or  as¬ 
sumed,  must  be  excluded  from  this  report.  Report  dollars 
only,  omit  cents.  Dividends  to  policyholders  must  not  be 
deducted  from  premiums — losses  incurred  must  not  in¬ 
clude  loss  adjustment  expenses. 


1. 

2. 

3. 

4. 

5. 


Ratio  oj 


Premiums 

Losses 

Losses  to 

Written 

Incurred. 

Earned  Pre-ms 

Fire  and  Lightning  (Including 

Sprinklered  Risks)  - 

2,098,920 

S  795,714 

42.14 

Extended  Coverage  - 

_  156,655 

14305 

1038 

Pcrsonnal  Property  Floater - 

_  16301 

5341 

39.69 

All  other  classes - 

„  1,777,453 

702,607 

42.23 

Total - - 

__  4,049329 

1318367 

41.02 

%  4,049329 


6.  Total  Premiums  Written  (Line  5) 
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Ratio  of 

Premiums  Losses  Losses  to 
Written  Incurred  Earned  Prems 

7.  ADD:  Unearned  Premiums  on  Net 
Direct  Written  Business  on 
District  of  Columbia  Prop¬ 
erties  as  of  December  31, 


1939  _  3,412,496 

S.  Total  _  7,462,325 


9.  DEDUCT:  Unearned  Premiums  on 
Net  Direct  Written 
Business  on  District  of 
Columbia  Properties  as 


of  December  31,  1940__  3,759,271 


10.  Net  Total  Premiums  Earned -  3,703,054 


11.  Fire  and  Lightning  (Including 

Sprinklered  Risks)  Premiums 
Earned  (apportioned  in  ratio  of 

Line  1  to  Line  5) _ 1388,462 

12.  Extended  Coverage  Premiums 

Earned  (apportioned  in  ratio  of 

Line  2  to  Line  5)  _  136,102 

13.  Personal  Property  Floater  Premi¬ 

ums  Earned  (apportioned  in  ratio 

of  Line  3  to  Line  5) -  14,715 

14.  All  Other  Classes  Premiums  Earned 

(apportioned  in  ratio  of  Line  4 

to  Line  5) -  •  1,663,775 


15.  Total  (Lines  11,  12, 13,  and  14)_  3,703,054 


2  CONSOLIDATED 

1940  REPORT 

to  the 

SUPERINTENDENT  OF  INSURANCE 

of  the 

DISTRICT  OF  COLUMBIA 

By  the  STOCK  COMPANIES  Insurance  Company 
Showing  Premiums  Written,  Premiums  Earned,  and  Losses 
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Incurred  on  Business  in  District  of  Columbia  for  the  Year 
Ended  December  31st,  1940. 

This  report  must  be  on  basis  of  direct  premiums  written, 
less  return  premiums  thereon  only,  and  direct  losses,  less 
salvage  thereon  only.  All  reinsurance  either  ceded  or  as¬ 
sumed,  must  be  excluded  from  this  report.  Report  dollars 
only,  omit  cents.  Dividends  to  policyholders  must  not  be 
deducted  from  premiums — losses  incurred  must  not  in¬ 
clude  loss  adjustment  expenses. 


Ratio  of 

• 

Premiums 

Losses 

Losses  to 

Written 

Incurred 

Earned  Prems 

1.  Fire  and  Lightning  (Including 

Sprinklered  Risks)  _ 

__$  1384,483 

S  702315 

41.40 

2.  Extended  Coverage  - 

__  144330 

14,170 

1136 

3.  Personnal  Property  Floater _ 

13,619 

5341 

47.79 

4.  All  other  classes  -  _  _ 

„  1392,918 

649334 

4333 

5.  Total _ 

__  3,635350 

1371,760 

4112 

6.  Total  Premiums  Written  (Line  5) .  $  3,635,250 


7.  ADD:  Unearned  Premiums  on  Net 
Direct  Written  Business  on 
District  of  Columbia  Prop¬ 
erties  as  of  December  31, 

1939  _  3,149,489 


8.  Total  _  6,784,739 

9.  DEDUCT:  Unearned  Premiums  on 

Net  Direct  Written 
Business  on  District  of 
Columbia  Properties  as 
of  December  31,  1940  ...  3,449,052 


10.  Net  Total  Premiums  Earned -  3,335,687 


11.  Fire  and  Lightning  (Including 

Sprinklered  Risks)  Premiums 

Earned  (apportioned  in  ratio  of 
Line  1  to  Line  5) -  1,696,099 

12.  Extended  Coverage  Premiums 

Earned  (apportioned  in  ratio  of 

Line  2  to  Line  5) _  124,726 
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Premiums 

Losses 

Ratio  of 
Losses  to 

Written 

Incurred 

Earned  Prcms 

13.  Personal  Property  Floater  Premi¬ 
ums  Earned  (apportioned  in  ratio 
of  Line  3  to  Line  5) - 

12,222 

14.  All  Other  Classes  Premiums  Earned 
(apportioned  in  ratio  of  Line  4 
to  Line  5)  —  -  —  - 

1,502,640 

15.  Total  (Lines  11,  12, 13,  and  14). 

3,335,687 

3  CONSOLIDATED 

1940  REPORT 

to  the 

SUPERINTENDENT  OF  INSURANCE 

of  the 

DISTRICT  OF  COLUMBIA 
By  the  MUTUAL  COMPANIES  Insurance  Company 
Showing  Premiums  Written,  Premiums  Earned,  and  Losses 
Incurred  on  Business  in  District  of  Columbia  for  the  Year 
Ended  December  31st,  1940. 

This  report  must  be  on  basis  of  direct  premiums  wTitten, 
less  return  premiums  thereon  only,  and  direct  losses,  less 
salvage  thereon  only.  All  reinsurance  either  ceded  or  as¬ 
sumed,  must  be  excluded  from  this  report.  Report  dollars 
only,  omit  cents.  Dividends  to  policyholders  must  not  be 
deducted  from  premiums — losses  incurred  must  not  in¬ 
clude  loss  adjustment  expenses. 


Premiums 

Losses 

Ratio  of 
Losses  to 

Written 

Incurred 

Earned  Prcms 

1.  Fire  and  Lightning  (Including 

Sprinklered  Risks) - $  209,567 

S  92,727 

49.72 

2.  Extended  Coverage -  11,974 

694 

6.49 

3.  Personnal  Property  Floater -  3,182 

4.  All  other  classes -  133,858 

53.003 

33.18 

5.  Total _  408^81 

146,424 

40.74 
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Ratio  of 

Premiums  Losses  Losses  to 

Written  Incurred.  Earned  Prems 

6.  Total  Premiums  Written  (Line  5)_  S40SpSl 

7.  ADD:  Unearned  Premiums  on  Net 

Direct  Written  Business  on 
District  of  Columbia  Prop¬ 
erties  as  of  December  31, 


1939  -  252,576 

8.  Total  -  661,157 


9.  DEDUCT;  Unearned  Premiums  on 
Net  Direct  Written 
Business  on  District  of 
Columbia  Properties  as 


of  December  31,  1940..  301,73$ 

10.  Net  Total  Premiums  Earned _  359,419 


11.  Fire  and  Lightning  (Including 
Sprinklered  Risks)  Premiums 
Earned  (apportioned  in  ratio  of 


Line  1  to  Line  5) _ iS6,4S$ 

12.  Extended  Coverage  Premiums 

Earned  (apportioned  in  ratio  of 

Line  2  to  Line  5) _  10,695 

13.  Personal  Property  Floater  Premi¬ 

ums  Earned  (apportioned  in  ratio 

of  Line  3  to  Line  5)  _  2,493 

14.  All  Other  Classes  Premiums  Earned 

(apportioned  in  ratio  of  Line  4 

to  Line  5)  -  159,743 

15.  Total  (Lines  11,  12, 13,  and  14)  _  359,419 


4  CONSOLIDATED 

1940  REPORT 

to  the 

SUPERINTENDENT  OF  INSURANCE 

of  the 

DISTRICT  OF  COLUMBIA 

By  the  RECIPROCAL  COMPANIES  Insurance  Company 
Showing  Premiums  Written,  Premiums  Earned,  and  Losses 
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Incurred  on  Business  in  District  of  Columbia  for  the  Year 
Ended  December  31st,  1940. 

This  report  must  be  on  basis  of  direct  premiums  written, 
less  return  premiums  thereon  only,  and  direct  losses,  less 
salvage  thereon  only.  All  reinsurance  either  ceded  or  as¬ 
sumed,  must  be  excluded  from  this  report.  Report  dollars 
only,  omit  cents.  Dividends  to  policyholders  must  not  be 
deducted  from  premiums — losses  incurred  must  not  in¬ 
clude  loss  adjustment  expenses. 

Ratio  of 

Premiums  Losses  Losses  to 


1.  Fire  and  Lightning  (Including 

Sprinklered  Risks)  _ S 

2.  Extended  Coverage - 

3-  Personnal  Property  Floater - 

4.  All  other  classes - 


6.  Total  Premiums  Written  (Line  5)_ 

7.  ADD:  Unearned  Premiums  on  Net 

Direct  Written  Business  on 
District  of  Columbia  Prop¬ 
erties  as  of  December  31, 
1939  _ 

S.  Total  _ 

9.  DEDUCT:  Unearned  Premiums  on 
Net  Direct  Written 
Business  on  District  of 
Columbia  Properties  as 
of  December  31,  1940— 

10.  Net  Total  Premiums  Earned _ 

11.  Fire  and  Lightning  (Including 

Sprinklered  Risks)  Premiums 
Earned  (apportioned  in  ratio  of 
Line  1  to  Line  5) _ 

12.  Extended  Coverage  Premiums 

Earned  (apportioned  in  ratio  of 
Line  2  to  Line  5) _ 


Written  Incurred  Earned  Prems 


4370 

451 

S 

772 

-59 

13.14 

677 

70 

533 

5,998 

783 

935 

s 

539S 

10,431 

16,429 

8,481 

7,948 

=5=5 

5375 

681 
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Ratio  of 

Premiums  Losses  Losses  to 
Written  Incurred  Earned  Prems 

13.  Personal  Property  Floater  Premi¬ 

ums  Earned  (apportioned  in  ratio 
of  Line  3  to  Line  5)  _ 

14.  All  Other  Classes  Premiums  Earned 

(apportioned  in  ratio  of  Line  4 


to  Line  5) _  1,392 

15.  Total  (Lines  11,  12, 13,  and  14).  7,948 

5  CONSOLIDATED 

1941  REPORT 

to  the 


SUPERINTENDENT  OF  INSURANCE 

of  the 

DISTRICT  OF  COLUMBIA 
Filed  Feb  11  1947  Charles  E.  Stewart,  Clerk 

By  the  ALL  COMPANIES  Insurance  Company 
Showing  Premiums  Written,  Premiums  Earned,  and  Losses 
Incurred  on  Business  in  District  of  Columbia  for  the  Year 
Ended  December  31st,  1941. 

This  report  must  be  on  basis  of  direct  premiums  written, 
less  return  premiums  thereon  only,  and  direct  losses,  less 
salvage  thereon  only.  All  reinsurance  either  ceded  or  as¬ 
sumed,  must  be  excluded  from  this  report.  Report  dollars 
only,  omit  cents.  Dividends  to  policyholders  must  not  be 
deducted  from  premiums — losses  incurred  must  not  in¬ 
clude  loss  adjustment  expenses. 
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Ratio  oj 

Premiums 

Losses 

Losses  to 

Written 

Incurred 

Earned  Prems 

1.  Fire  and  Lightning  (Including 

Sprinklered  Risks) - 

_$  2,261,579 

S  812,981 

38.92 

2.  Extended  Coverage  _  - 

_  206,243 

24,205 

13.24 

3.  Personnel  Property  Floater - 

64,731 

7377 

13.15 

4.  Ail  other  classes _ 

_  2,107,339 

935,723 

49.40 

5.  Total _  _ 

_  4,639392 

1,780386 

42.15 

6.  Total  Premiums  Written  (Line  5)_  $  4,639,892 

7.  ADD:  Unearned  Premiums  on  Net 

Direct  Written  Business  on 
District  of  Columbia  Prop¬ 
erties  as  of  December  31, 


1940  _  3,760,042 


8.  Total  _  S ,399 ,934 

9.  DEDUCT :  Unearned  Premiums  on 

Net  Direct  Written 
Business  on  District  of 
Columbia  Properties  as 
of  December  31,  1941__  4,175,909 


10.  Net  Total  Premiums  Earned _  4,224,025 


11.  Fire  and  Lightning  (Including 

Sprinklered  Risks)  Premiums 
Earned  (apportioned  in  ratio  of 
Line  1  to  Line  5) _  2,088,728 

12.  Extended  Coverage  Premiums 

Earned  (apportioned  in  ratio  of 

Line  2  to  Line  5) _  182,838 

13.  Personal  Property  Floater  Premi¬ 

ums  Earned  (apportioned  in  ratio 

of  Line  3  to  Line  5) _  58,381 

14.  All  Other  Classes  Premiums  Earned 

(apportioned  in  ratio  of  Line  4 

to  Line  5) -  1,894,080 


Total  (Lines  11, 12,13,  and  14).  4,224,025 


15. 
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PLAINTIFFS’  EXHIBIT  6-B 

6  CONSOLIDATED 

1941  REPORT 

to  the 

SUPERINTENDENT  OF  INSURANCE 

of  the 

DISTRICT  OF  COLUMBIA 

By  the  STOCK  COMPANIES  Insurance  Company 
Showing  Premiums  Written,  Premiums  Earned,  and  Losses 
Incurred  on  Business  in  District  of  Columbia  for  the  Year 
Ended  December  31st,  1941. 

This  report  must  be  on  basis  of  direct  premiums  written, 
less  return  premiums  thereon  only,  and  direct  losses,  less 
salvage  thereon  only.  All  reinsurance  either  ceded  or  as¬ 
sumed,  must  be  excluded  from  this  report.  Report  dollars 
only,  omit  cents.  Dividends  to  policyholders  must  not  be 
deducted  from  premiums — losses  incurred  must  not  in¬ 
clude  loss  adjustment  expenses. 


Premiums 

Losses 

Ratio  of 
Losses  to 

Written 

Incurred. 

Earned  Prcms 

1.  Fire  and  Lightning  (Including 
Sprinklered  Risks) _ 

_S  2,028,130 

5  651,388 

34.78 

2.  Extended  Coverage 

_  190,210 

23,766 

13.77 

3.  Personnal  Property  Floater 

37,643 

7,444 

22.79 

4.  All  other  classes _ 

_  1,887,545 

838,227 

4932 

5.  Total _  _ 

_  4,143,528 

1,520,825 

40.26 

6.  Total  Premiums  Written  (Line  5)_ 

7.  ADD:  Unearned  Premiums  on  Net 

Direct  Written  Business  on 
District  of  Columbia  Prop¬ 
erties  as  of  December  31, 
1940  _ 


$  4,143,528 


3,450,047 


8.  Total 


7,593,575 
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Ratio  of 

Premiums  Losses  Losses  to 
Written  Incurred,  Earned  Prems 

9.  DEDUCT:  Unearned  Premiums  on 
Net  Direct  Written 
Business  on  District  of 
Columbia  Properties  as 


of  December  31,  1941—  .  3,815,788 

10.  Net  Total  Premiums  Earned _  3,777,787 


11.  Fire  and  Lightning  (Including 

Sprinklered  Risks)  Premiums 
Earned  (apportioned  in  ratio  of 

Line  1  to  Line  5) _  1,873,092 

12.  Extended  Coverage  Premiums 

Earned  (apportioned  in  ratio  of 

Line  2  to  Line  5) _  172,557 

13.  Personal  Property  Floater  Premi¬ 

ums  Earned  (apportioned  in  ratio 

of  Line  3  to  Line  5) -  32,665 

14.  All  Other  Classes  Premiums  Earned 

(apportioned  in  ratio  of  Line  4 

to  Line  5)  _  1,699,473 


15.  Total  (Lines  11,  12, 13,  and  14).  3,777,787 

7  CONSOLIDATED 

1941  REPORT 

to  the 

SUPERINTENDENT  OF  INSURANCE 

of  the 

DISTRICT  OF  COLUMBIA 
By  the  MUTUAL  COMPANIES  Insurance  Company 
Showing  Premiums  Written,  Premiums  Earned,  and  Losses 
Incurred  on  Business  in  District  of  Columbia  for  the  Year 
Ended  December  31st,  1941. 

This  report  must  be  on  basis  of  direct  premiums  written, 
less  return  premiums  thereon  only,  and  direct  losses,  less 
salvage  thereon  only.  All  reinsurance  either  ceded  or  as¬ 
sumed,  must  be  excluded  from  this  report.  Report  dollars 
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only,  omit  cents.  Dividends  to  policyholders  must  not  be 
deducted  from  premiums — losses  incurred  must  not  in¬ 
clude  loss  adjustment  expenses. 


Premiums 

Losses 

Ratio  of 
Losses  to 

Written 

Incurred. 

Earned  Prems 

1.  Fire  and  Lightning  (Including 
Sprinklered  Risks) 

._.$  215,016 

S  109,333 

53.60 

2.  Extended  Coverage  _ 

14,031 

439 

4.90 

3.  Personnal  Property  Floater _ 

27, OSS 

233 

51 

4.  All  other  classes 

__  219,039 

97,415 

5050 

5.  Total _ 

„  475,174 

207,420 

47.94 

6.  Total  Premiums  Written  (Line  5)_  $475,174 

7.  ADD:  Unearned  Premiums  on  Net 

Direct  Written  Business  on 
District  of  Columbia  Prop¬ 
erties  as  of  December  31, 


1940  _  301,514 

8.  Total  _  776,688 

9.  DEDUCT:  Unearned  Premiums  on 

Net  Direct  Written 
Business  on  District  of 
Columbia  Properties  as 

of  December  31,  194U_  343,996 

10.  Net  Total  Premiums  Earned -  432,692 


11.  Fire  and  Lightning  (Including 
Sprinklered  Risks)  Premiums 


Earned  (apportioned  in  ratio  of 

Line  1  to  Line  5) _  203,968 

12.  Extended  Coverage  Premiums 

Earned  (apportioned  in  ratio  of 

Line  2  to  Line  5)  _ _ —  8,962 

13.  Personal  Property  Floater  Premi¬ 

ums  Earned  (apportioned  in  ratio 

of  Line  3  to  Line  5) -  25,716 

14.  All  Other  Classes  Premiums  Earned 

(apportioned  in  ratio  of  Line  4 

to  Line  5)  -  194,046 

15.  Total  (Lines  11,  12, 13,  and  14)  432,692 
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S;  CONSOLIDATED 

1941  REPORT 

to  the 

SUPERINTENDENT  OF  INSURANCE 

of  the 

DISTRICT  OF  COLUMBIA 

By  the  RECIPROCAL  COMPANIES  Insurance  Company 
Showing  Premiums  Written,  Premiums  Earned,  and  Losses 
Incurred  on  Business  in  District  of  Columbia  for  .  the  Year 
Ended  December  31st,  194L 

This  report  must  be  on  basis  of  direct  premiums  written, 
less  return  premiums  thereon  only,  and  direct  losses,  less 
salvage  thereon  only.  All  reinsurance  either  ceded  or  as¬ 
sumed,  must  be  excluded  from  this  report.  Report  dollars 
only,  omit  cents.  Dividends  to  policyholders  must  not  be 
deducted  from  premiums — losses  incurred  must  not  in¬ 
clude  loss  adjustment  expenses. 


Ratio  oj 

Premiums 

Losses 

Losses  to 

1.  Fire  and  Lightning  (Including 

Written 

Incurred 

Earned  Prems 

Sprinklered  Risks)  -  - $ 

2.  Extended  Coverage  -  - 

3.  Personnal  Property  Floater - 

18,433 

2,002 

52,260 

447.97 

4.  All  other  classes  —  —  —  -- 

755 

81 

14.44 

5.  Total _ 

21,190 

52,341 

38659 

6.  Total  Premiums  Written  (Line  5)_ 

7.  ADD:  Unearned  Premiums  on  Net 

S  21,190 

Direct  Written  Business  on 
District  of  Columbia  Prop¬ 
erties  as  of  December  31, 

1940  _  8,4S1 


8. 


Total  _ 


29,671 
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Ratio  oj 

Premiums  Losses  Losses  to 
Written  Incurred  Earned  Prems 

9.  DEDUCT:  Unearned  Premiums  on 
Net  Direct  Written 
Business  on  District  of 
Columbia  Properties  as 


of  December  31,  1941..  16,125 


10.  Net  Total  Premiums  Earned -  13,546 


11.  Fire  and  Lightning  (Including 

Sprinklcred  Risks)  Premiums 

Earned  (apportioned  in  ratio  of 
Line  1  to  Line  5) _ _  11,666 

12.  Extended  Coverage  Premiums 

Earned  (apportioned  in  ratio  of 

Line  2  to  Line  5) _  1,319 


13.  Personal  Property  Floater  Premi¬ 

ums  Earned  (apportioned  in  ratio 
of  Line  3  to  Line  5) - 

14.  All  Other  Classes  Premiums  Earned 

(apportioned  in  ratio  of  Line  4 


to  Line  5)  _  561 

15.  Total  (Lines  11,  12, 13,  and  14).  13,546 


PLAINTIFFS’  EXHIBIT  6-C 

9  CONSOLIDATED 

1942  REPORT 

to  the 

SUPERINTENDENT  OF  INSURANCE 

of  the 

DISTRICT  OF  COLUMBIA 

Filed  Feb  11  1947  Charles  E.  Stewart,  Clerk 

By  the  ALL  COMPANIES  Insurance  Company 
Showing  Premiums  Written,  Premiums  Earned,  and  Losses 
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Incurred  on  Business  in  District  of  Columbia  for  the  Year 
Ended  December  31st,  1942. 

This  report  must  be  on  basis  of  direct  premiums  written, 
less  return  premiums  thereon  only,  and  direct  losses,  less 
salvage  thereon  only.  All  reinsurance  either  ceded  or  as¬ 
sumed,  must  be  excluded  from  this  report.  Report  dollars 
only,  omit  cents.  Dividends  to  policyholders  must  not  be 
deducted  from  premiums — losses  incurred  must  not  in¬ 
clude  loss  adjustment  expenses. 


Premiums 

Losses 

Ratio  oj 
Losses  to 

Written 

Incurred. 

Earned  Prems 

1.  Fire  and  Lightning  (Including 
Sprinklered  Risks)  _ 

._$  2,387,330 

S  1,022,736 

4236 

2.  Extended  Coverage - - 

286,019 

40,061 

1433 

3.  Personnal  Property  Floater  - 

51,606 

233S5 

35.67 

4.  All  other  classes _ 

._  1,431334 

667,977 

39.78 

5.  Total  _ 

4,156,789 

1,754,159 

3937 

6.  Total  Premiums  Written  (Line  5)_ 

7.  ADD:  Unearned  Premiums  on  Net 

Direct  Written  Business  on 
District  of  Columbia  Prop¬ 
erties  as  of  December  31, 

1941  _ 

S.  Total  _ 

9.  DEDUCT:  Unearned  Premiums  on 
Net  Direct  Written 
Business  on  District  of 
Columbia  Properties  as 
of  December  31,  1942__ 

10.  Net  Total  Premiums  Earned _  4,421,904 

11.  Fire  and  Lightning  (Including 

Sprinklered  Risks)  Premiums 


Earned  (apportioned  in  ratio  of 

Line  1  to  Line  5) _  2,403,211 

12.  Extended  Coverage  Premiums 
Earned  (apportioned  in  ratio  of 
Line  2  to  Line  5) _  273337 


8,292,042 


3370,13S 


$  4,156,789 


4,135,253 
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Ratio  oj 

Premiums  Losses  Losses  to 
Written  Incurred.  Earned  Prems 


13.  Personal  Property  Floater  Premi¬ 

ums,  Earned  (apportioned  in  ratio 

of  Line  3  to  Line  5) _  65,567 

14.  All  Other  Classes  Premiums  Earned 

(apportioned  in  ratio  of  Line  4 

to  Line  5) _  1,679,289 


15.  Total  (Lines  11,  12, 13,  and  14)  _  4,421,904 


10  CONSOLIDATED 

1942  REPORT 

to  the 

SUPERINTENDENT  OF  INSURANCE 

of  the 

DISTRICT  OF  COLUMBIA 

By  the  STOCK  COMPANIES  Insurance  Company 
Showing  Premiums  Written,  Premiums  Earned,  and  Losses 
Incurred  on  Business  in  District  of  Columbia  for  the  Year 
Ended  December  31st,  1942. 

This  report  must  be  on  basis  of  direct  premiums  written, 
less  return  premiums  thereon  only,  and  direct  losses,  less 
salvage  thereon  only.  All  reinsurance  either  ceded  or  as¬ 
sumed,  must  be  excluded  from  this  report.  Report  dollars 
only,  omit  cents.  Dividends  to  policyholders  must  not  be 
deducted  from  premiums — losses  incurred  must  not  in¬ 
clude  loss  adjustment  expenses. 


Premiums 

Losses 

Ratio  oj 
Losses  to 

Written 

Incurred 

Earned  Prems 

1.  Fire  and  Lightning  (Including 
Sprinklered  Risks)  - 

1 

1 

1 

</> 

to 

H 

Oi 

$  846,421 

3933 

2.  Extended  Coverage - 

_  261,813 

39,120 

1532 

3.  Peraonnal  Property  Floater  — 

30359 

15,126 

3130 

4.  All  other  classes - 

_  1,188317 

594356 

4035 

5.  Total _ 

_  3308,961 

1,495323 

3830 
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Ratio  of 

Premiums  Losses  Losses  to 

Written  Incurred  Earned  Prems 

6.  Total  Premiums  Written  (Line  5)_  $3,596,961 

7.  ADD:  Unearned  Premiums  on  Net 

Direct  Written  Business  on 
District  of  Columbia  Prop¬ 
erties  as  of  December  31, 


1941  _  3,774^80 

S.  Total  _  7371341 


9.  DEDUCT:  Unearned  Premiums  on 
Net  Direct  Written 
Business  on  District  of 
Columbia  Properties  as 


of  December  31,  1942—  3,457302 

10.  Net  Total  Premiums  Earned -  3,914,039 


11.  Fire  and  Lightning  (Including 
Spnnklered  Risks)  Premiums 
Earned  (apportioned  in  ratio  of 


Line  1  to  Line  5) _  2,152,206 

12.  Extended  Coverage  Premiums 

Earned  (apportioned  in  ratio  of 

Line  2  to  Line  5)  _  252,006 

13.  Personal  Property  Floater  Premi¬ 

ums  Earned  (apportioned  in  ratio 

of  Line  3  to  Line  5) _  4736S 

14.  All  Other  Classes  Premiums  Earned 

(apportioned  in  ratio  of  Line  4 

to  Line  5) -  1,461,959 


15.  Total  (Lines  11,  12, 13,  and  14)  _  3,914,039 


11  CONSOLIDATED 

1942  REPORT 

to  the 

SUPERINTENDENT  OF  INSURANCE  . 

of  the 

DISTRICT  OF  COLUMBIA 
By  the  MUTUAL  COMPANIES  Insurance  Company 
Showing  Premiums  Written,  Premiums  Earned,  and  Losses 
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Incurred  on  Business  in  District  of  Columbia  for  the  Year 
Ended  December  31st,  1942. 

This  report  must  be  on  basis  of  direct  premiums  written, 
less  return  premiums  thereon  only,  and  direct  losses,  less 
salvage  thereon  only.  All  reinsurance  either  ceded  or  as¬ 
sumed,  must  be  excluded  from  this  report.  Report  dollars 
only,  omit  cents.  Dividends  to  policyholders  must  not  be 
deducted  from  premiums — losses  incurred  must  not  in¬ 
clude  loss  adjustment  expenses. 


Premiums 

Losses 

Ratio  of 
Losses  to 

Written 

Incurred 

Earned  Prerws 

1.  Fire  and  Lightning  (Including 
Sprinklered  Risks)  _  - 

__  25S.485 

$  167,684 

70.96 

2.  Extended  Coverage  — 

22,412 

911 

4.54 

3.  Personnal  Property  Floater - 

20,747 

8,259 

46.66 

4.  All  other  classes 

241,841 

73,556 

34.00 

5.  Total _ 

__  543, 4S5 

250,410 

51.06 

6.  Total  Premiums  Written  (Line  5).  S  543, 4S5 

7.  ADD:  Unearned  Premiums  on  Net 

Direct  Written  Business  on 
District  of  Columbia  Prop¬ 
erties  as  of  December  31, 

1941  _  344,24S 


S.  Total  _  887,733 

9.  DEDUCT:  Unearned  Premiums  on 
Net  Direct  Written 
Business  on  District  of 
Columbia  Properties  as 

of  December  31,  1942__  397,303 


10.  Net  Total  Premiums  Earned -  490,430 

11.  Fire  and  Lightning  (Including 

Sprinklered  Risks)  Premiums 
Earned  (apportioned  in  ratio  of 
Line  1  to  Line  5) -  236,321 

12.  Extended  Coverage  Premiums 

Earned  (apportioned  in  ratio  of 

Line  2  to  Line  5) _  20,077 
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Ratio  oj 

Premiums  Losses  Losses  to 
Written  Incurred  Earned  Prems 


13.  Personal  Property  Floater  Premi¬ 

ums  Earned  (apportioned  in  ratio 

of  Line  3  to  Line  5) _  17,699 

14.  All  Other  Classes  Premiums  Earned 

(apportioned  in  ratio  of  Line  4 

to  Line  5)  -  216,333 


15.  Total  (Lines  11,  12, 13,  and  14) .  490,430 


12  CONSOLIDATED 

1942  REPORT 

to  the 

SUPERINTENDENT  OF  INSURANCE 

of  the 

'  DISTRICT  OF  COLUMBIA 

Filed  Feb  11  1947  Charles  E.  Stewart,  Clerk 

By  the  RECIPROCAL  COMPANIES  Insurance  Company 
Showing  Premiums  Written,  Premiums  Earned,  and  Losses 
Incurred  on  Business  in  District  of  Columbia  for  the  Year 
Ended  December  31st,  1942. 

This  report  must  be  on  basis  of  direct  premiums  written, 
less  return  premiums  thereon  only,  and  direct  losses,  less 
salvage  thereon  only.  All  reinsurance  either  ceded  or  as¬ 
sumed,  must  be  excluded  from  this  report.  Report  dollars 
only,  omit  cents.  Dividends  to  policyholders  must  not  be 
deducted  from  premiums — losses  incurred  must  not  in¬ 
clude  loss  adjustment  expenses. 
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Premiums  Losses 
Written  Incurred 

1.  Fire  and  Lightning  (Including 

Sprinklered  Rides)  _ $  13,473  S  8,631 

2.  Extended  Coverage _  1,794  30 

3.  Personnal  Property  Floater _ 

4.  All  other  classes _  1,076  65 


5.  Total -  16,343  8,726 


6.  Total  Premiums  Written  (Line  5)_  S  16,343 


7.  ADD:  Unearned  Premiums  on  Net 
Direct  Written  Business  on 
District  of  Columbia  Prop¬ 
erties  as  of  December  31, 


1941  -  16,125 

8.  Total  -  32,468 


9.  DEDUCT :  Unearned  Premiums  on 
Net  Direct  Written 
Business  on  District  of 
Columbia  Properties  as 


of  December  31,  1942__  15,033 


10.  Net  Total  Premiums  Earned _  17,435 

11.  Fife  and  Lightning  (Including 

Sprinklered  Risks)  Premiums 

Earned  (apportioned  in  ratio  of 
Line  1  to  Line  5) _  14.6S4 

12.  Extended  Coverage  Premiums 

Earned  (apportioned  in  ratio  of 

Line  2  to  Line  5) _  1,754 


13.  Personal  Property  Floater  Premi¬ 

ums  Earned  (apportioned  in  ratio 
of  Line  3  to  Line  5) _ 

14.  All  Other  Classes  Premiums  Earned 

(apportioned  in  ratio  of  Line  4 


to  Line  5)  -  997 

Total  (lanes  11.  12, 13,  and  14)  17,435 


Ratio  of 
Losses  to 
Earned  Prems 

58.78 

1,71 

652 

50.05 


15. 


120 


PLAINTIFFS’  EXHIBIT  6-D 

13  CONSOLIDATED 

1943  REPORT 

to  the 

'  SUPERINTENDENT  OF  INSURANCE 

of  the 

1  DISTRICT  OF  COLUMBIA 

By  the  ALL  COMPANIES  Insurance  Company 
Showing  Premiums  Written,  Premiums  Earned,  and  Losses 
Incurred  on  Business  in  District  of  Columbia  for  the  Year 
Ended  December  31st,  1943. 

This  report  must  be  on  basis  of  direct  premiums  written, 
less  return  premiums  thereon  only,  and  direct  losses,  less 
salvage  thereon  only.  All  reinsurance  either  ceded  or  as¬ 
sumed,  must  be  excluded  from  this  report.  Report  dollars 
only,  omit  cents.  Dividends  to  policyholders  must  not  be 
deducted  from  premiums — losses  incurred  must  not  in¬ 
clude  loss  adjustment  expenses. 


Premium* 

Losses 

Ratio  of 
Losses  to 

Written 

Incurred 

Earned  Prems 

i.  Fire  and  Lightning  (Including 
Sprinklered  Risks)  - 

_ $  2,705,947 

S  844,018 

3362 

2.  Extended  Coverage  _  - 

_  334,780 

31,161 

9.78 

3.  Personnal  Property  Floater  — 

67,118 

50,321 

84.41 

4.  All  other  classes - 

_  1,395,079 

604,S5S 

45.37 

5.  Total _ 

_  4,502,924 

1,530.358 

36.18 

6.  Total  Premiums  Written  (Line  5)_  $  4,502,924 

7.  ADD:  Unearned  Premiums  on  Net 

Direct  Written  Business  on 
District  of  Columbia  Prop¬ 
erties  as  of  December  31, 

1942  _  3,904,246 


S.  Total 


8,407,170 


121 


Ratio  oj 

Premiums  Losses  Losses  to 
Written  Incurred  Earned  Prems 

9.  DEDUCT:  Unearned  Premiums  on 
Net  Direct  Written 
Business  on  District  of 
Columbia  Properties  as 


of  December  31,  1943..  4,177,712 

10.  Net  Total  Premiums  Earned _  4,229,458 

11.  Fire  and  Lightning  (Including 


Sprinklered  Risks)  Premiums 


Earned  (apportioned  in  ratio  of 

Line  1  to  Line  5) _  2,518,164 

12.  Extended  Coverage  Premiums 

Earned  (apportioned  in  ratio  of 

Line  2  to  Line  5) _  318,57S 

13.  Personal  Property  Floater  Premi¬ 

ums  Earned  (apportioned  in  ratio 

of  Line  3  to  Line  5) _  59,613 

14.  All  Other  Classes  Premiums  Earned  * 

(apportioned  in  ratio  of  Line  4 

to  Line  5)  _  1,333,103 

15.  Total  (Lines  11,  12, 13,  and  14) .  4,229,45 8 


14  CONSOLIDATED 

1943  REPORT 

to  the 

SUPERINTENDENT  OF  INSURANCE 

of  the 

DISTRICT  OF  COLUMBIA 

By  the  STOCK  COMPANIES  Insurance  Company 
Showing  Premiums  Written,  Premiums  Earned,  and  Losses 
Incurred  on  Business  in  District  of  Columbia  for  the  Year 
Ended  December  31st,  1943. 

This  report  must  be  on  basis  of  direct  premiums  written, 
less  return  premiums  thereon  only,  and  direct  losses,  less 
salvage  thereon  only.  All  reinsurance  either  ceded  or  as- 
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sumed,  must  be  excluded  from  this  report.  Report  dollars 
only,  omit  cents.  Dividends  to  policyholders  must  not  be 
deducted  from  premiums — losses  incurred  must  not  in¬ 
clude  loss  adjustment  expenses. 


Ratio  0 / 

Premiums 

Losses 

Losses  to 

Written 

Incurred 

Earned  Prems 

1.  Fire  and  Lightning  (Including 

Sprinklered  Risks) _ 

__$  2360,922 

S  753323 

33.95 

2.  Extended  Coverage  -  _ 

..  307353 

28379 

9.65 

3.  Personnal  Property  Floater - 

41,192 

37,109 

109.47 

4.  All  other  classes  -  - 

__  1,17S,76S 

433334 

3833 

5.  Total  —  _ 

__  3388,235 

1351345 

34.14 

6.  Total  Premiums  Written  (Line  5)_  S  3,888,235 

7.  ADD:  Unearned  Premiums  on  Net 

Direct  Written  Business  on 
District  of  Columbia  Prop¬ 
erties  as  of  December  31, 


1942  _ _ _  3,491,401 

8.  Total  -  7,379,636 


9.  DEDUCT:  Unearned  Premiums  on 
Net  Direct  Written 
Business  on  District  of 
Columbia  Properties  as 


of  December  31,  1943—  3,713,097 


10.  Net  Total  Premiums  Earned _  3,666,539 

11.  Fire  and  Lightning  (Including 

Sprinklered  Risks)  Premiums 

Earned  (apportioned  in  ratio  of 
Line  1  to  Line  5) _  2,218,329 

12.  Extended  Coverage  Premiums 

Earned  (apportioned  in  ratio  of 

Line  2  to  Line  5) _  292,943 

13.  Personal  Property  Floater  Premi¬ 

ums  Earned  (apportioned  in  ratio 

of  Line  3  to  Line  5) _  33398 

14.  All  Other  Classes  Premiums  Earned 

(apportioned  in  ratio  of  Line  4 

to  Line  5) -  1,121369 


Total  (Lines  11,  12, 13,  and  14)  _  3,666,539 


15. 
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15  CONSOLIDATED 

1943  REPORT 

to  the 

SUPERINTENDENT  OF  INSURANCE 

of  the 

DISTRICT  OF  COLUMBIA 

By  the  MUTUAL  COMPANIES  Insurance  Company 
Showing  Premiums  Written,  Premiums  Earned,  and  Losses 
Incurred  on  Business  in  District  of  Columbia  for  the  Year 
Ended  December  31st,  1943. 

This  report  must  be  on  basis  of  direct  premiums  written, 
less  return  premiums  thereon  only,  and  direct  losses,  le9s 
salvage  thereon  only.  All  reinsurance  either  ceded  or  as¬ 
sumed,  must  be  excluded  from  this  report.  Report  dollars 
only,  omit  cents.  Dividends  to  policyholders  must  not  be 
deducted  from  premiums — losses  incurred  must  not  in- 


elude  loss  adjustment  expenses. 

- 

Premiums 

Losses 

Ratio  oj 
Losses  to 

Written 

Incurred 

Earned  Prems 

1.  Fire  and  Lightning  (Including 
Sprinklered  Risks)  - 

$  299310 

$  75,443 

2733 

2.  Extended  Coverage - 

25,623 

1,722 

7.08 

3.  Personnal  Property  Floater 

25351 

13,212 

5139 

4.  All  other  classes - 

214,161 

171334 

SI  38 

5.  Total  _ 

565,145 

261,911 

49.04 

i 

6.  Total  Premiums  Written  (Line  5)_ 

7.  ADD:  Unearned  Premiums  on  Net 

Direct  Written  Business  on 
District  of  Columbia  Prop¬ 
erties  as  of  December  31, 
1942  _ _  —  - 

8.  Total  -  - 

S  565,145 

397312 

962,957 

• 
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Ratio  of 

Premiums  Losses  Losses  to 
Written  Incurred  Earned  Prems 

9.  DEDUCT:  Unearned  Premiums  on 
Net  Direct  Written 
Business  on  District  of 
.  Columbia  Properties  as 


of  December  31,  1943-  428335 

10.  Net  Total  Premiums  Earned _  534,122 


11.  Fire  and  Lightning  (Including 

Sprinklered  Risks)  Premiums 
Earned  (apportioned  in  ratio  of 
Line  1  to  Line  5) _  274,067 

12.  Extended  Coverage  Premiums 

Earned  (apportioned  in  ratio  of 

Line  2  to  Line  5) _  24322 

13.  Personal  Property  Floater  Premi¬ 

ums  Earned  (apportioned  in  ratio 

of  Line  3  to  Line  5) _  25,462 

14.  All  Other  Classes  Premiums  Earned 

(apportioned  in  ratio  of  Line  4 

to  Line  5) _  210,271 


15.  Total  (Lines  11,  12, 13,  and  14)  _  534,122 


16  CONSOLIDATED 

1943  REPORT 

to  the 

SUPERINTENDENT  OF  INSURANCE 

of  the 

DISTRICT  OF  COLUMBIA 

Filed  Feb  11  1947  Charles  E.  Stewart,  Clerk 

i  By  the  RECIPROCAL  COMPANIES  Insurance  Company 
Showing  Premiums  Written,  Premiums  Earned,  and  Losses 
Incurred  on  Business  in  District  of  Columbia  for  the  Year 
Ended  December  31st,  1943. 
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This  report  must  be  on  basis  of  direct  premiums  written, 
less  return  premiums  thereon  only,  and  direct  losses,  less 
salvage  thereon  only.  All  reinsurance  either  ceded  or  as¬ 
sumed,  must  be  excluded  from  this  report.  Report  dollars 
only,  omit  cents.  Dividends  to  policyholders  must  not  be 
deducted  from  premiums — losses  incurred  must  not  in¬ 
clude  loss  adjustment  expenses. 


Ratio  of 

Premiums 

Losses 

Losses  to 

Written 

Incurred 

Earned  Prems 

1.  Fire  and  Lightning  (Including 

Sprinklered  Risks)  - 

__$  45,215 

S  15,352 

5938 

2.  Extended  Coverage  - 

1304 

1,160 

8835 

3.  Personnal  Property  Floater - 

375 

4.  All  other  classes  —  - 

2,150 

90 

6.15 

5.  Total _  _ 

49344 

16,602 

57.65 

6.  Total  Premiums  Written  (Line  5)_ 

7.  ADD:  Unearned  Premiums  on  Net 

Direct  Written  Business  on 
District  of  Columbia  Prop¬ 
erties  as  of  December  31, 

$  49344 

1942  _  _ 

15,033 

8.  Total  _  _ 

9.  DEDUCT:  Unearned  Premiums  on 

Net  Direct  Written 
Business  on  District  of 
Columbia  Properties  as 

64377 

of  December  31,  1943— 

35,780 

10.  Net  Total  Premiums  Earned 

28,797 

11.  Fire  and  Lightning  (Including 

Sprinklered  Risks)  Premiums 

Earned  (apportioned  in  ratio  of 

Line  1  to  Line  5) - 

12.  Extended  Coverage  Premiums 
Earned  (apportioned  in  ratio  of 

25,768 

Line  2  to  Line  5) _ 

13.  Personal  Property  Floater  Premi¬ 
ums  Earned  (apportioned  in  ratio 

1313 

of  Line  3  to  Line  5) - - - 

253 
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Premiums 

Losses 

Ratio  oj 
Losses  to 

Written 

Incurred 

Earned  Prems 

14.  All  Other  Classes  Premiums  Earned 
(apportioned  in  ratio  of  Line  4 
to  Line  5)  -  —  - 

1,463 

15.  Total  (Lines  11, 12, 13,  and  14) . 

28,797 

PLAINTIFFS’  EXHIBIT  6-E 


17  CONSOLIDATED 

1944  REPORT 

to  the 

SUPERINTENDENT  OF  INSURANCE 

of  the 

DISTRICT  OF  COLUMBIA 
Filed  Feb  11  1947  Charles  E.  Stewart,  Clerk 

By  the  ALL  COMPANIES  Insurance  Company 
Showing  Premiums  Written,  Premiums  Earned,  Losses  In¬ 
curred  and  Expenses  Incurred  on  Business  in  District  of  Co¬ 
lumbia  for  the  Year  Ended  December  31st,  1944. 

This  report  must  be  on  basis  of  direct  premiums  written, 
less  return  premiums  thereon  only,  and  direct  losses,  less 
salvage  thereon  only.  All  reinsurance  either  ceded  or  as¬ 
sumed,  must  be  excluded  from  this  report.  Report  dollars 
only,  omit  cents.  Dividends  to  policyholders  must  not  be 
deducted  from  premiums — losses  incurred  must  not  in¬ 
clude  loss  adjustment  expenses. 

Premiums  Losses 
Written  Incurred 

1.  Fire  and  Lightning  (Including  Sprinklered  Risks)  ..$  2,966,545  $  1,023,013 

2.  Extended  Coverage  -  417,424  26,206 

3.  Personal  Property  Floater -  171,275  84,893 

4.  All  other  classes -  1,455509  709524 


5. 


Total 


$  5,040,753  1343,636 
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6.  Total  Premiums  Written  (Line  5)  _  5,040,753 

7.  ADD:  Unearned  Premiums  on  Net  Direct  Written 

Business  on  District  of  Columbia  Properties 

as  of  December  31,  1943  _  4,152,058 


8.  Total _  9,192,811 

9.  DEDUCT:  Unearned  Premiums  on  Net  Direct 

Written  Business  on  District  of  Colum- 
•  bia  Properties  as  of  December  31, 

1944  _  4,725,257 


10.  Net  Total  Premiums  Earned _  4,467,554 


11.  Fire  and  Lightning  (Including  Sprinklered  Risks) 

Premiums  Earned  (apportioned  in  ratio  of  Line 
1  to  Line  5)  -  2,646,983 

12.  Extended  Coverage  Premiums  Earned  (appor¬ 

tioned  in  ratio  of  Line  2  to  Line  5) _  362,SS2 

13.  Personal  Property  Floater  Premiums  Earned  (ap¬ 

portioned  in  ratio  of  Line  3  to  Line  5) _  109,915 

14.  All  Other  Classes  Premiums  Earned  (apportioned 

in  ratio  of  Line  4  to  Line  5) _  1,347,774 


15.  Total  (Lines  11,  12,  13,  and  14) _  4,467,554 


18  EXPENSES 

Page  2  EXPENSES 

NOTE: — Report  under  each  item  the  total  obtained  by  drawing  off  the 
actual  figures  arising  from  and  relating  to  District  of  Columbia 
Business  on  all  Classes  specifically  with  proper  omissions  and 
additions  corresponding  to  the  elimination  of  Reinsurance,  both 
Assumed  and  Ceded.  If  this  cannot  be  done,  it  is  necessary 
under  each  item  to  scale  the  result  upwards  or  downwards  as  the 
case  may  be  by  the  ratio  of  District  of  Columbia  Net  direct 
♦  premiums  on  all  classes  to  District  of  Columbia  actual  net 

premiums  on  all  classes. 

AH  Classes 


Total 

16.  Loss  Adjustment  Expenses  (including  Legal  Expenses  on 

Losses)  _  S  101,392 

17.  Agents’  Compensation,  including  Brokerage  (excluding  all 

Commissions  paid  on  reinsurance  assumed  and  commissions 
received  on  reinsurance  ceded)  - -  1,334,344 

18.  Agents’  Allowances -  14,286 
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19.  Field  Supervisory  Expenses,  including  Salaries  and  Expenses 

of  Field  Men  and  Executive  Traveling  Expenses  of  other 

than  Field  men  _ 

20.  District  of  Columbia  Taxes,  Licenses  and  Fees  (other  than  on 

Real  Estate)  (Sec  Note  above)  _ 

21.  District  of  Columbia  Rating  Bureau  Expense _ 

22.  Losses  on  Unpaid  Agents’  Balances _ 

EXPENSES  APPORTIONED  TO  DISTRICT  OF  COLUMBIA 

NOTE: — Use  annual  statement  expenses  for  entire  country  for* 
all  classes  of  business  (Annual  Statement,  page  3) 
except  as  noted  below  and  apportion  to  District  of 
Columbia  in  the  ratio  of  District  of  Columbia  net 
direct  premiums  on  all  classes  (Line  5)  to  total  Net 
Direct  Premiums  on  all  classes  for  the  entire  country. 

(Ratio  used _ )  Where  the  total  net  direct 

premium  cannot  be  obtained  from  the  company’s 
records,  the  company  must  calculate  its  expenses  to 
be  appoortioned  to  District  of  Columbia  by  the 
method  which  will  produce  the  most  accurate  results 
and  an  explanation  of  the  method  used  must  be 
given  at  foot  of  this  report. 

23.  Salaries  and  Fees — Directors,  Officers  and  Clerks _  - 

24.  Rents,  including  Rent  for  Company’s  occupancy  of  Buildings 

owned  by  Company _ 

25.  General  Office  Maintenance  and  Expense _ 

26.  Furniture  and  Fixtures,  including  Rent  of  and  repair  to  same 


27.  Maps,  including  corrections  _ _ 

2S.  Inspections  and  Surveys,  including  Underwriters  Board  and 
Tariff  Associations: 

(a)  Total  for  Company _ $ - 

(b)  Less  Rating  Expense  Entered  Above 

(Line  21)  _ _ _ $ _ 

(c)  Less  expenses  of  all  Underwriting  Boards  and 
Tariff  Associations  not  Dealing  with  District 

of  Columbia  Business _ $ _ 


(d)  Net  Total  (a  minus  b  minus  c)  $ _ Apportioned 

to  District  of  Columbia _ _ _ 

29.  Federal  Taxes - 

30.  Postage,  Telegraph,  Telephone,  Exchange  and  Expense _ 

31.  Legal  Expenses  (excluding  Legal  Expense  on  Losses) _ 

32.  Advertising,  Subscriptions,  Printing  and  Stationery _ 

33.  Miscellaneous  (itemized): 

(a) - 

(c)  - 

(d)  - 


171,811 

109385 

65355 

1351 


391359 

39,027 

12347 

6362 

4349 


^2,453 

91,711 

17,007 

4,159 

45319 

27336 
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34.  Total _  2,471,653 

35.  DEDUCT: — Unallocated  investment  expenses  included  in  the 

above  (one-eight  of  1%  of  Mean  Invested  Assets  Pro¬ 
rated  to  District  of  Columbia)  _  14,615 

36.  Balance  _ _  2,457, 03S 

37.  DEDUCT  deficit  of  all  expenses  unpaid  at  close  of  1944  over 

all  expenses  at  close  of  1943  (sum  of  actual  outstanding  in 
District  of  Columbia  and  pro-rata  of  all  Nation  Wide  out¬ 
standing  for  District  of  Columbia)  _  16,065 

38.  Final  Total  Expenses  incurred  _ _  — _ _  2,440,973 


PLAINTIFFS’  EXHIBIT  6-F 

19  RECIPROCALS 

1944  REPORT 

to  the 

SUPERINTENDENT  OF  INSURANCE 

of  the 

DISTRICT  OF  COLUMBIA 
Filed  Feb  11  1947  Charles  E.  Stewart,  Clerk 

By  the _ Insurance  Company 

Showing  Premiums  Written,  Premiums  Earned,  Losses  In¬ 
curred  and  Expenses  Incurred  on  Business  in  District  of  Co¬ 
lumbia  for  the  Year  Ended  December  31st,  1944. 

This  report  must  be  on  basis  of  direct  premiums  written, 
less  return  premiums  thereon  only,  and  direct  losses,  less 
salvage  thereon  only.  All  reinsurance  either  ceded  or  as¬ 
sumed,  must  be  excluded  from  this  report.  Report  dollars 
only,  omit  cents.  Dividends  to  policyholders  must  not  be 
deducted  from  premiums — losses  incurred  must  not  in¬ 
clude  loss  adjustment  expenses. 
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Premiums  Losses 

Written  Incurred 

1.  Fire  and  Lightning  (Including  Sprinklered  Risks)—?  31,664  $  156 


2.  Extended  Coverage -  4,191  —185 

3.  Personal  Property  Floater _ 

4.  All  other  classes _  1,804  120 

5.  Total  _  37,659  91 

6.  Total  Premiums  Written  (Line  5)  _  $  37,659 


7.  ADD:  Unearned  Premiums  on  Ne>t  Direct  Written 
Business  on  District  of  Columbia  Properties 
as  of  December  31,  1943  -  36,780 


S.  Total  _  73,439 

9.  DEDUCT:  Unearned  Premiums  on  Net  Direct 
Written  Business  on  District  of  Colum¬ 
bia  Properties  as  of  December  31, 

1944  _  41337 


10.  Net  Total  Premiums  Earned _ _ —  32,102 


11.  Fire  and  Lightning  (Including  SprinkleTed  Risks) 

Premiums  Earned  (apportioned  in  ratio  of  Line 
1  to  Line  5)  _  27,617 

12.  Extended  Coverage  Premiums  Earned  (appor¬ 

tioned  in  ratio  of  Line  2  to  Line  5) _  3,510 

13.  Personal  Property  Floater  Premiums  Earned  (ap¬ 

portioned  in  ratio  of  Line  3  to  Line  5) _ 

14.  All  Other  Classes  Premiums  Earned  (apportioned 


in  ratio  of  Line  4  to  Line  5) _  975 

15.  Total  (Line®  11,  12,  13,  and  14) _  32,102 

20  RECIPROCALS 


Page  2  EXPENSES 

NOTE: — Report  under  each  item  the  total  obtained  by  drawing  off  the 
actual  figures  arising  from  and  relating  to  District  of  Columbia 
Business  on  all  Classes  specifically  with  proper  omissions  and 
additions  corresponding  to  the  elimination  of  Reinsurance,  both 
Assumed  and  Ceded.  If  this  cannot  be  done,  it  is  necessary 
under  each  item  to  scale  the  result  upwards  or  downwards  as  the 
case  may  be  by  the  ratio  of  District  of  Columbia  Net  direct 
premiums  on  all  classes  to  District  cxf  Columbia  actual  net 
premiums  on  all  classes. 
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All  Classes 
Total 


16.  Loss  Adjustment  Expenses  (including  Legal  Expenses  on 

Losses)  _  S 

17.  Agents’  Compensation,  including  Brokerage  (excluding  all 

Commissions  paid  on  reinsurance  assumed  and  commissions 

received  on  reinsurance  ceded)  _ _ _ 

18.  Agents’  Allowances  _ _ _ 

19.  Field  Supervisory  Expenses,  including  Salaries  and  Expenses 

of  Field  Men  and  Executive  Traveling  Expenses  of  other 

than  Field  men  _ _  .  _ ...  . 

20.  District  of  Columbia  Taxes,  Licenses  and  Fees  (other  than  on 

Real  Estate)  (See  Note  above)  _ 

21.  District  of  Columbia  Rating  Bureau  Expense _ _ 

22.  Losses  on  Unpaid  Agents’  Balances _ 

EXPENSES  APPORTIONED  TO  DISTRICT  OF  COLUMBIA 

NOTE: — Use  annual  statement  expenses  for  entire  country  for 
all  classes  of  business  (Annual  Statement,  page  3) 
except  as  noted  below  and  apportion  to  District  of 
Columbia  in  the  ratio  of  District  of  Columbia  net 
direct  premiums  on  all  classes  (Line  5)  to  total  Net 
Direct  Premiums  on  all  classes  for  the  entire  country. 

(Ratio  used _ )  Where  the  total  net  direct 

premium  cannot  be  obtained  from  the  company’s 
records,  the  company  must  calculate  its  expense?  to 
be  appoortioned  to  District  of  Columbia  by  the 
method  which  will  produce  the  most  accurate  results 
and  an  explanation  of  the  method  used  must  be 
given  at  foot  of  this  report. 

23.  Salaries  and  Fees — Directors,  Officers  and  Clerks  .  _ 

24.  Rents,  including  Rent  for  Company’s  occupancy  of  Buildings 

owned  by  Company - 

25.  General  Office  Maintenance  and  Expense - - 

26.  Furniture  and  Fixtures,  including  Rent  of  and  repair  to  same 

27.  Maps,  including  corrections  - 

28.  Inspections  and  Surveys,  including  Underwriters  Board  and 

Tariff  Associations: 

(a)  Total  for  Company - $ - 

(b)  Less  Rating  Expense  Entered  Above 

(Line  21)  _ $ - 

(c)  Less  expenses  of  all  Underwriting  Boards  and 
Tariff  Associations  not  Dealing  with  District 

of  Columbia  Business _ $ - 

(d)  Net  Total  (a  minus  b  minus  c)  $ - Apportioned 

to  District  of  Columbia - 

29.  Federal  Taxes - 


1,245 

50 

1,247 

U74 

951 


6,606 


80 
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30.  Postage,  Telegraph,  Telephone,  Exchange  and  Expense  -  156 

31.  Legal  Expenses  (excluding  Legal  Expense  on  Losses) _  160 

32.  Advertising,  Subscriptions,  Printing  and  Stationery _  197 

33.  Miscellaneous  (itemized): 

(a)  _ 69S 

(b)  _ 

(c)  - 

(d)  _ 

34.  Total  _  13,549 

35.  DEDUCT: — Unallocated  investment  expenses  included  in  the 

above  (one-eight  of  1 %  of  Mean  Invested  Assets  Pro¬ 
rated  to  District  of  Columbia)  _  93 

36  Balance  _ _ _  .  13,456 

37.  ADD  excess  of  all  expenses  unpaid  at  close  of  1944  over 
all  expenses  at  close  of  1943  (sum  of  actual  outstanding  in 
District  of  Columbia  and  pro-rata  of  all  Nation  Wide  out¬ 
standing  for  District  of  Columbia)  _ _  6S4 

2S.  Final  Total  Expenses  incurred _  14,140 

PLAINTIFFS’  EXHIBIT  6-G 


21  STOCK  COMPANIES 

1944  REPORT 

to  the 

SUPERINTENDENT  OF  INSURANCE 

of  the 

DISTRICT  OF  COLUMBIA 
Filed  Feb  11  1947  Charles  E.  Stewart,  Clerk 

By  the - Insurance  Company 

Showing  Premiums  Written,  Premiums  Earned,  Losses  In¬ 
curred  and  Expenses  Incurred  on  Business  in  District  of  Co¬ 
lumbia  for  the  Year  Ended  December  31st,  1944. 

This  report  must  be  on  basis  of  direct  premiums  written, 
less  return  premiums  thereon  only,  and  direct  losses,  less 
salvage  thereon  only.  All  reinsurance  either  ceded  or  as¬ 
sumed,  must  be  excluded  from  this  report.  Report  dollars 
only,  omit  cents.  Dividends  to  policyholders  must  not  be 
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deducted  from  premiums — losses  incurred  must  not  in¬ 


clude  loss  adjustment  expenses. 

Premiums  Losses 

*  W  ritlen  Incurred 

1.  Fire  and  Lightning  (Including  Sprinklered  Risks) 2,632376  S  S40,026 

2.  Extended  Coverage  -  3S4.906  243S0 

3.  Personal  Property  Floater _  130,563  66359 

4.  All  other  classes  _  1,244,982  586,518 


5.  Total - -  4393327  131S3S3 


6.  Total  Premiums  Written  (Line  5) _  $  4393327 

7.  ADD :  Unearned  Premiums  on  Net  Direct  Written 

Business  on  District  of  Columbia  Properties 

as  of  December  31,  1943  _  3,6S8,49S 


8.  Total  - - -  S.0S1325 

9.  DEDUCT:  Unearned  Premiums  on  Net  Direct 

Written  Business  on  District  of  Colum¬ 
bia  Properties  as  of  December  31, 

1944  _  4329321 


10.  Net  Total  Premiums  Earned _  3352301 

11.  Fire  and  Lightning  (Including  Sprinklered  Risks) 

Premiums  Earned  (apportioned  in  ratio  of  Line 

1  to  Line  5)  -  2330,484 

12.  Extended  Coverage  Premiums  Earned  (appor¬ 

tioned  in  ratio  of  Line  2  to  Line  5) -  332,630 

13.  Personal  Property  Floater  Premiums  Earned  (ap¬ 

portioned  in  ratio  of  Line  3  to  Line  5) -  71380 

14.  All  Other  Classes  Premiums  Earned  (apportioned 

in  ratio  of  Line  4  to  Line  5)  -  1,117,907 


15.  Total  (Line®  11,  12,  13,  and  14) -  3,852,601 

22  TOTAL  STOCK  COMPANIES 


Page  2  EXPENSES 

NOTE:— Report  under  each  item  the  total  obtained  by  drawing  off  the 
actual  figures  arising  from  and  relating  to  District  of  Columbia 
Business  on  all  Classes  specifically  with  proper  omissions  and 
additions  corresponding  to  the  elimination  of  Reinsurance,  both 
Assumed  and  Ceded.  If  this  cannot  be  done,  it  is  necessary 
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under  each  item  to  scale  the  result  upwards  or  downwards  as  the 
case  may  be  by  the  ratio  of  District  of  Columbia  Net  direct 
premiums  on  all  classes  to  District  of  Columbia  actual  net 
premiums  on  all  classes. 

All  Classes 
Total 

16.  Loss  Adjustment  Expenses  (including  Legal  Expenses  on 


Losses)  _ _ _  S  S6,976 

17.  Agents’  Compensation,  including  Brokerage  (excluding  all 
Commissions  paid  on  reinsurance  assumed  and  commissions 

received  on  reinsurance  ceded)  _  1.236,751 

IS.  Agents’  Allowances _  13,122 

19.  Field  Supervisory  Expenses,  including  Salaries  and  Expenses 

of  Field  Men  and  Executive  Traveling  Expenses  of  other 

than  Field  men  _  .  138,023 

20.  District  of  Columbia  Taxes,  Licenses  and  Fees  (other  than  on 

Real  Estate)  (Sec  Note  above)  _  97,984 

21.  District  of  Columbia  Rating  Bureau  Expense _  59,813 

22.  Losses  on  Unpaid  Agents’  Balances _ _  1,335 

EXPENSES  APPORTIONED  TO  DISTRICT  OF  COLUMBIA 


NOTE: — Use  annual  statement  expenses  for  entire  country  for 
all  classes  of  business  (Annual  Statement,  page  3) 
except  as  noted  below  and  apportion  to  District  of 
Columbia  in  the  ratio  of  Distriot  of  Columbia  net 
direct  premiums  on  all  classes  (Line  5)  to  total  Net 
Direct  Premiums  on  all  classes  for  the  entire  country. 

(Ratio  used _ )  Where  the  total  net  direct 

premium  cannot  be  obtained  from  the  company’s' 


records,  the  company  must  calculate  Its  expenses  to 
be  appoortioned  to  District  of  Columbia  by  the 
method  which  will  produce  the  most  accurate  results 
and  an  explanation  of  the  method  used  must  be 
given  at  foot  of  this  report. 

23.  Salaries  and  Fees — Directors,  Officers  and  Clerics _  326,059 

24.  Rents,  including  Rent  for  Company’s  occupancy  of  Buildings 

owned  by  Company -  31,603 

25.  General  Office  Maintenance  and  Expense _  9,314 

26.  Furniture  and  Fixtures,  including  Rent  of  and  repair  to  same  4,81:1 

27.  Maps,  including  corrections -  4,192 

2S.  Inspections  and  Surveys,  including  Underwriters  Board  and 

Tariff  Associations: 

(a)  Total  for  Company _ $ _ 

(b)  Less  Rating  Expense  Entered  Above 

(Line  21) _ * _ 

(c)  Less  expenses  of  all  Underwriting  Boards  and 
Tariff  Associations  not  Dealing  with  District 


of  Columbia  Business - S 
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Total 
All  Classes 


(d)  Net  Total  (a  minus  b  minus  c)  S _ Apportioned 

to  District  of  Columbia _  28,918 

29.  Federal  Taxes  _  SO ,277 

30.  Postage,  Telegraph,  Telephone,  Exchange  and  Expense _  13,541 

31.  Legal  Expenses  (excluding  Legal  Expense  on  Losses) _  3,712 

32.  Advertising,  Subscriptions,  Printing  and  Stationery _ _ _  37,050 

33.  Miscellaneous  (itemized) : 

(a) -  24,057 

Vb) - 

(c)  - 

(d)  - 

34.  Total  _ 2,197,546 

35.  DEDUCT: — Unallocated  investment  expenses  included  in  the 

above  (one-eight  of  1 %  of  Mean  Invested  Assets  Pro¬ 
rated  to  District  of  Columbia)  _  13,454 

36.  Balance  _ 2,184,092 

37.  DEDUCT  deficit  of  all  expenses  unpaid  at  close  of  1944  over 

all  expenses  at  close  of  1943  (sum  of  actual  outstanding  in 
District  of  Columbia  and  pro-rata  of  all  Nation  Wide  out¬ 
standing  for  District  of  Columbia)  _  13,601 

38  Final  Total  Expenses  incurred -  2,170,491 


PLAINTIFFS’  EXHIBIT  6-H 
23  ALL  MUTUAL  COMPANIES 
1944  REPORT 

to  the 

SUPERINTENDENT  OF  INSURANCE 

of  the 

DISTRICT  OF  COLUMBIA 
Filed  Feb  11  1947  Charles  E.  Stewart,  Clerk 

By  the _ Insurance  Company 

Showing  Premiums  Written,  Premiums  Earned,  Losses  In¬ 
curred  and  Expenses  Incurred  on  Business  in  District  of  Co¬ 
lumbia  for  the  Year  Ended  December  31st,  1944. 
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This  report  must  be  on  basis  of  direct  premiums  written, 
less  return  premiums  thereon  only,  and  direct  losses,  less 
salvage  thereon  only.  All  reinsurance  either  ceded  or  as¬ 
sumed,  must  be  excluded  from  this  report.  Report  dollars 
only,  omit  cents.  Dividends  to  policyholders  must  not  be 
deducted  from  premiums — losses  incurred  must  not  in¬ 
clude  loss  adjustment  expenses. 

Premiums  Losses 
Written  Incurred 

1.  Fire  and  Lightning  (Including  Sprinklered  Risks)  „$  302,005  $  182,831 

2.  Extended  Coverage  -  2S,327  1,511 

3.  Personal  Property  Floater -  40,712  18,034 

4.  All  other  classes _  23S.723  1223S6 


5.  Total _  609,767  325,262 


6.  Total  Premiums  Written  (Line  5) -  $  609,767 

7.  ADD:  Unearned  Premiums  on  Net  Direct  Written 

Business  on  District  of  Columbia  Properties 

as  of  December  31,  1943  -  427,780 


S.  Total  -  1,037,547 

9.  DEDUCT:  Unearned  Premiums  on  Net  Direct 
Written  Business  on  District  of  Colum¬ 
bia  Properties  as  of  December  31, 

1944  -  454,696 


10.  Net  Total  Premiums  Earned _ _  582,851 


11.  Fire  and  Lightning  (Including  Sprinklered  Risks) 

Premiums  Earned  (apportioned  in  ratio  of  Line 
1  to  Line  5) -  288382 

12.  Extended  Coverage  Premiums  Earned  (appor¬ 

tioned  in  ratio  of  Line  2  to  Line  5) _  26,742 

13.  Personal  Property  Floater  Premiums  Earned  (ap¬ 

portioned  in  ratio  of  Line  3  to  Line  5) _  38335 

14.  All  Other  Classes  Premiums  Earned  (apportioned 

in  ratio  of  Line  4  to  Line  5) _ _ _  228392 


15.  Total  (Lines  11,  12,  13,  and  14) _  582351 
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24  ALL  MUTUAL  COMPANIES 

Page  2  EXPENSES 

NOTE: — Report  under  each  item  the  total  obtained  by  drawing  off  the 
actual  figures  arising  from  and  relating  to  District  of  Columbia 
Business  on  all  Classes  specifically  with  proper  omissions  and 
additions  corresponding  to  the  elimination  of  Reinsurance,  both 
Assumed  and  Ceded.  If  this  cannot  be  done,  it  is  necessary 
under  each  item  to  scale  the  result  upwards  or  downwards  as  the 
case  may  be  by  the  ratio  of  District  of  Columbia  Net  direct 


premiums  on  all  classes  to  District  of  Columbia  actual  net 
premiums  on  all  classes. 

All  Classes 
Total 

16.  Loss  Adjustment  Expenses  (including  Legal  Expenses  on 

Losses)  _ _ _  S  14,416 

17.  Agents’  Compensation,  including  Brokerage  (excluding  all 

Commissions  paid  on  reinsurance  assumed  and  commissions 

received  on  reinsurance  ceded)  _  96,34S 

IS.  Agents’  Allowances  - -  1,114 

19.  Field  Supervisory  Expenses,  including  Salaries  and  Expenses 

of  Field  Men  and  Executive  Traveling  Expenses  of  other 

than  Field  men  _  _ _  _  .  32,541 

20.  District  of  Columbia  Taxes,  Licenses  and  Fees  (other  than  on 

Real  Estate)  (Sec  Note  above)  - -  _  10,727 

21.  District  of  Columbia  Rating  Bureau  Expense -  5,191 

22.  Losses  on  Unpaid  Agents’  Balances  -  16 

EXPENSES  APPORTIONED  TO  DISTRICT  OF  COLUMBIA 


NOTE : — Use  annual  statement  expenses  for  entire  country  for 
all  classes  of  business  (Annual  Statement,  page  3) 
except  as  noted  below  and  apportion  to  District  of 
Columbia  in  the  ratio  of  District  of  Columbia  net 
direct  premiums  on  all  classes  (Line  5)  to  total  Net 
Direct  Premiums  on  all  classes  for  the  entire  country. 

(Ratio  used _  )  Where  the  total  net  direct 

premium  cannot  be  obtained  from  the  company’s 
records,  the  company  must  calculate  its  expenses  to 
be  appoortioned  to  District  of  Columbia  by  the 
method  which  will  produce  the  most  accurate  results 
and  an  explanation  of  the  method  used  must  be 
given  at  foot  of  this  report. 


23.  Salaries  and  Fees— Directors,  Officers  and  Clerks -  58,694 

24.  Rents,  including  Rent  for  Company’s  occupancy  of  Buildings 

owned  by  Company -  7,311 
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25.  General  Office  Maintenance  and  Expense _ 

26.  Furniture  and  Fixtures,  including  Rent  of  and  repair  to  same 

27.  Maps,  including  corrections  - 

28.  Inspections  and  Surveys,  including  Underwriters  Board  and 


Tariff  Associations: 

(a)  Total  for  Company _ _ $ - 

(b)  Less  Rating  Expense  Entered  Above 

(Line  21)  - $ - 

(c)  Less  expenses  of  all  Underwriting  Boards  and 
Tariff  Associations  not  Dealing  with  District 

of  Columbia  Business _ $ _ 

(d)  Net  Total  (a  minus  b  minus  c)  S _ Apportioned 

to  District  of  Columbia _ 

29.  Federal  Taxes - 


30.  Postage,  Telegraph,  Telephone,  Exchange  and  Expense _ 

31.  Legal  Expenses  (excluding  Legal  Expense  on  Losses) _ 

32  Advertising,  Subscriptions,  Printing  and  Stationery _ 

33.  Miscellaneous  (itemized) : 

(a)  - 

(b)  - - — 

(c)  - 

(d> - 

34.  Total _ 

35.  DEDUCT: — Unallocated  investment  expenses  included  in  the 

above  (one-eight  of  1%  of  Mean  Invested  Assets  Pro¬ 
rated  to  District  of  Columbia)  _ 

36.  Balance  - 

37.  DEDUCT  deficit  of  all  expenses  unpaid  at  close  of  1944  over 

all  expenses  at  close  of  1943  (sum  of  actual  outstanding  in 
District  of  Columbia  and  pro-rata  of  all  Nation  Wide  out¬ 
standing  for  District  of  Columbia)  _ 

38.  Final  Total  Expenses  incurred - 

PLAINTIFFS’  EXHIBIT  6-1 
25  CONSOLIDATED 

1940  REPORT 


Total 
All  Classes 
2,513 
1,491 
357 


3,535 

11,354 

3,310 

287 

8,572 

2,781 


260,558 

1,068 

259,490 


3,148 

256,342 


to  the 

SUPERINTENDENT  OF  INSURANCE 


of  the 


DISTRICT  OF  COLUMBIA 

By  the  ALL  COMPANIES  Insurance  Company 
Showing  Premiums  Written,  Premiums  Earned,  and  Losses 
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Incurred  on  Business  in  District  of  Columbia  for  the  Year 
Ended  December  31st,  1940. 

This  report  must  be  on  basis  of  direct  premiums  written, 
less  return  premiums  thereon  only,  and  direct  losses,  less 
salvage  thereon  only.  All  reinsurance  either  ceded  or  as¬ 
sumed,  must  be  excluded  from  this  report.  Report  dollars 
only,  omit  cents.  Dividends  to  policyholders  must  not  be 
deducted  from  premiums — losses  incurred  must  not  in¬ 
clude  loss  adjustment  expenses. 


Premiums 

Losses 

Ratio  of 
Losses  to 

Written 

Incurred 

Earned  Prems 

1.  Fire  and  Lightning  (Including 
Sprinklered  Risks)  - 

_$  2,09S,920  $  795,714 

42.14 

2.  Extended  Coverage 

.  156,655 

14305 

1038 

3.  Personnal  Property  Floater  - - 

16301 

5341 

39.69 

4.  All  other  classes  -  - 

.  1,777,453 

702,607 

4233 

5.  Total  -  - 

.  4,049329 

1318,967 

41.02 

6.  Total  Premiums  Written  (Line  5). 

5  4,049329 

7.  ADD:  Unearned  Premiums  on  Net 
Direct  Written  Business  on 
District  of  Columbia  Prop¬ 


erties  as  of  December  31, 

1939  _  3,412,496 


S.  Total  - -  7,462,325 

9.  DEDUCT:  Unearned  Premiums  on 
Net  Direct  Written 
Business  on  District  of 
Columbia  Properties  as 
of  December  31,  1940-  3,759,271 


10.  Net  Total  Premiums  Earned -  3,703,054 


11.  Fire  and  Lightning  (Including 

Sprinklered  Risks)  Premiums 

Earned  (apportioned  in  ratio  of 
Line  1  to  Line  5) -  1388,462 

12.  Extended  Coverage  Premiums 

Earned  (apportioned  in  ratio  of 

Line  2  to  Line  5) -  138,102 
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Ratio  of 

Premiums  Losses  Losses  to 
Written  Incurred  Earned  Prems 


13.  Personal  Property  Floater  Premi¬ 

ums  Earned  (apportioned  in  ratio 

of  Line  3  to  Line  5) _  14,715 

14.  All  Other  Classes  Premiums  Earned 

(apportioned  in  ratio  of  Line  4 

to  Line  5)  -  1,663,775 


15.  Total  (Lines  11,  12, 13.  and  14).  3,703,054 


26  CONSOLIDATED 

1940  REPORT 

to  the 

SUPERINTENDENT  OF  INSURANCE 

of  the 

DISTRICT  OF  COLUMBIA 

By  the  STOCK  COMPANIES  Insurance  Company 
Showing  Premiums  Written,  Premiums  Earned,  and  Losses 
Incurred  on  Business  in  District  of  Columbia  for  the  Year 
Ended  December  31st,  1940. 

This  report  must  be  on  basis  of  direct  premiums  written, 
less  return  premiums  thereon  only,  and  direct  losses,  less 
salvage  thereon  only.  All  reinsurance  either  ceded  or  as¬ 
sumed,  must  be  excluded  from  this  report.  Report  dollars 
only,  omit  cents.  Dividends  to  policyholders  must  not  be 
deducted  from  premiums — losses  incurred  must  not  in¬ 
clude  loss  adjustment  expenses. 


Premiums 

Losses 

Ratio  of 
Losses  to 

Written 

Incurred 

Earned  Prems 

1.  Fire  and  Lightning  (Including 
Sprinklered  Risks)  - 

,__S  13S4.4S3 

S  702,215 

41.40 

2.  Extended  Coverage -  - 

144,230 

14,170 

1136 

3.  Perscnnal  Property  Floater _ 

13,619 

5341 

47.79 

4.  All  other  classes  -  - 

...  1,592,918 

649334 

4333 

5.  Total  _ 

—  3,635,250 

1371,760 

41.12 
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Ratio  o} 

Premiums  Losses  Losses  to 

Written  Incurred  Earned  Prems 

6.  Total  Premiums  Written  (Line  5)_  S3,635,250 

7.  ADD:  Unearned  Premiums  on  Net 

Direct  Written  Business  on 
District  of  Columbia  Prop¬ 
erties  as  of  December  31, 

1939  _  3,149,4S9 


8.  Total  _  6,784,739 

9.  DEDUCT:  Unearned  Premiums  on 

Net  Direct  Written 
Business  on  District  of 
Columbia  Properties  as 
of  December  31,  1940.  .  3,449,052 


10.  Net  Total  Premiums  Earned _  3,335,6S7 


11.  Fire  and  Lightning  (Including 


Sprinklercd  Risks)  Premiums 
Earned  (apportioned  in  ratio  of 
Line  1  to  Line  5)  _  1,696,099 

12.  Extended  Coverage  Premiums 

Earned  (apportioned  in  ratio  of 

Line  2  to  Line  5)  _  124,726 

13.  Personal  Property  Floater  Premi¬ 

ums  Earned  (apportioned  in  ratio 

of  Line  3  to  Line  5)  _  12.222 

14.  All  Other  Classes  Premiums  Earned 

(apportioned  in  ratio  of  Line  4 

to  Line  5)  _  1,502,640 


15.  Total  (Lines  11,  12, 13,  and  14).  3,335,6S7 


27  CONSOLIDATED 

1940  REPORT 

to  the 

SUPERINTENDENT  OF  INSURANCE 

of  the 

DISTRICT  OF  COLUMBIA 

By  the  MUTUAL  COMPANIES  Insurance  Company 
Showing  Premiums  Written,  Premiums  Earned,  and  Losses 


1 


1 
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Incurred  on  Business  in  District  of  Columbia  for  the  Year 
Ended  December  31st,  1940. 

This  report  must  be  on  basis  of  direct  premiums  written, 
less  return  premiums  thereon  only,  and  direct  losses,  less 
salvage  thereon  only.  All  reinsurance  either  ceded  or  as¬ 
sumed,  must  be  excluded  from  this  report.  Report  dollars 
only,  omit  cents.  Dividends  to  policyholders  must  not  be 
deducted  from  premiums — losses  incurred  must  not  in¬ 
clude  loss  adjustment  expenses. 


Premiums 

Losses 

Ratio  of 
Losses  to 

• 

Written 

Incurred. 

Earned  Prems 

1.  Fire  and  Lightning  (Including 
Sprinklered  Risks)  _ _  - 

♦ 

„$  209,567 

S  92,727 

49.72 

2.  Extended  Coverage 

11,974 

694 

6.49 

3.  Personnal  Property  Floater - 

4.  All  other  classes  _  __  _ 

3,182 
__  1S3358 

53,003 

33.18 

5.  Total  _ _ _  _ — 

40S,5S1 

146,424 

40.74 

6.  Total  Premiums  Written  (Line  5)..  $  408,581 

7.  ADD:  Unearned  Premiums  on  Net 

Direct  Written  Business  on 
District  of  Columbia  Prop¬ 
erties  as  of  December  31, 

1939  _  252,576 


8.  Total  -  661,157 

9.  DEDUCT:  Unearned  Premiums  on 

Net  Direct  Written 
Business  on  District  of 

Columbia  Properties  as  * 

of  December  31,  1940—  301,738 


10.  Net  Total  Premiums  Earned _  359,419 


11.  Fire  and  Lightning  (Including 
Sprinklered  Risks)  Premiums 

Earned  (apportioned  in  ratio  of 
Line  1  to  Line  5) -  186,488 
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# 

Ratio  of 

Premiums 

Losses 

Losses  to 

Written 

Incurred 

Earned  Prems 

12.  Extended  Coverage  Premiums 

Earned  (apportioned  in  ratio  of 

Line  2  to  Line  5) _ 

10,695 

13.  Personal  Property  Floater  Premi¬ 
ums  Earned  (apportioned  in  ratio 
of  Line  3  to  Line  5) _ 

2,493 

14.  All  Other  Classes  Premiums  Earned 
(apportioned  in  ratio  of  Line  4 
to  Line  5) _ 

159,743 

15.  Total  (Lines  11,  12, 13,  and  14) . 

359,419 

28  CONSOLIDATED 


1940  REPORT 

to  the 

SUPERINTENDENT  OF  INSURANCE 

of  the  % 

DISTRICT  OF  COLUMBIA 
Filed  Feb  11  1947  Charles  E.  Stewart,  Clerk 

By  the  RECIPROCAL  COMPANIES  Insurance  Company 
Showing  Premiums  Written,  Premiums  Earned,  and  Losses 
Incurred  on  Business  in  District  of  Columbia  for  the  Year 
Ended  December  31st,  1940. 

This  report  must  be  on  basis  of  direct  premiums  written, 
less  return  premiums  thereon  only,  and  direct  losses,  less 
salvage  thereon  only.  All  reinsurance  either  ceded  or  as¬ 
sumed,  must  be  excluded  from  this  report.  Report  dollars 
only,  omit  cents.  Dividends  to  policyholders  must  not  be 
deducted  from  premiums — losses  incurred  must  not  in¬ 
clude  loss  adjustment  expenses. 
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Ratio  of 

Premiums  Losses  Losses  to 


1.  Fire  and  Lightning  (Including 

Sprinklered  Rides)  - 5 

2.  Extended  Coverage - 

3.  Personnal  Property  Floater _ 

4.  All  other  classes _ 

5.  Total _ 

6.  Total  Premiums  Written  (Line  5)_ 

7.  ADD:  Unearned  Premiums  on  Net 

Direct  Written  Business  on 
District  of  Columbia  Prop¬ 
erties  as  of  December  31, 
1939  _ 

8.  Total _ 

9.  DEDUCT:  Unearned  Premiums  on 

Net  Direct  Written 
Business  on  District  of 
Columbia  Properties  as 
of  December  31,  1940— 

10.  Net  Total  Premiums  Earned - 

11.  Fire  and  Lightning  (Including 

Sprinklered  Risks)  Premiums 
Earned  (apportioned  in  ratio  of 
Line  1  to  Line  5) _ 

12.  Extended  Coverage  Premiums 

Earned  (apportioned  in  ratio  of 
Line  2  to  Line  5) _ 

13.  Personal  Property  Floater  Premi¬ 

ums  Earned  (apportioned  in  ratio 
of  Line  3  to  Line  5) _ 

14.  All  Other  Classes  Premiums  Earned 

(apportioned  in  ratio  of  Line  4 
to  Line  5) - 


Written  Incurred  Earned  Prems 


4370 

$ 

772 

13.14 

451 

-59 

677 

70 

533 

5398 

783 

935 

$ 

5398 

10,431 


16,429 


8/481 

7,948 


5375 

681 


1392 


7348 


15. 


Total  (Lines  11, 12, 13,  and  14). 
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PLAINTIFFS’  EXHIBIT  6-J 


29  5-YEAR  CONSOLIDATED 

REPORT 
to  the 

SUPERINTENDENT  OF  INSURANCE 

of  the 

DISTRICT  OF  COLUMBIA 

By  the  ALL  COMPANIES  Insurance  Company 
Showing  Premiums  Written,  Premiums  Earned,  and  Losses 
Incurred  on  Business  in  District  of  Columbia  for  the  Year 
Ended  December  31st,  1940. 


This  report  must  be  on  basis  of  direct  premiums  written, 
less  return  premiums  thereon  only,  and  direct  losses,  le86 
salvage  thereon  only.  All  reinsurance  either  ceded  or  as¬ 
sumed,  must  be  excluded  from  this  report.  Report  dollars 
only,  omit  cents.  Dividends  to  policyholders  must  not  be 
deducted  from  premiums — losses  incurred  must  not  in¬ 
clude  loss  adjustment  expenses. 


1.  Fire  and  Lightning  (Including 

Sprinklered  Risks)  - 

2.  Extended  Coverage  - 

3.  Pereonnal  Property  Floater 


4.  All  other  classes 


Premiums 

Losses 

Ratio  oj 
Losses  to 

Written 

Incurred 

Earned  Prems 

$12,420,321 

$  4,498,462 

3S.96 

.  1,401,121 

136,438 

10.71 

371,531 

172,117 

5555 

.  8,197,214 

3,620,689 

45.73 

22,390,187 

8,427,706 

40.04 

5. 


Total 
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Ratio  of 

Premiums  Losses  Losses  to 
Written  ■  Incurred  Earned  Prems 

6.  Total  Premiums  Written  (Line  5)  -  522,390,187 

7.  ADD:  Unearned  Premiums  on  Net 

Direct  Written  Business  on 
District  of  Columbia  Prop¬ 
erties  as  of  December  31, 

1939  _  19,364,095 


8.  Total  _  41,754,282 

9.  DEDUCT:  Unearned  Premiums  on 

Net  Direct  Written 
Business  on  District  of 
Columbia  Properties  as 
of  December  31,  1940-  20,706,287 


10.  Net  Total  Premiums  Earned -  21,045,995 


11.  Fire  and  Lightning  (Including 

Sprinklered  Risks)  Premiums 

Earned  (apportioned  in  ratio  of 
Line  1  to  Line  5) _  11,545,546 

12.  Extended  Coverage  Premiums 

Earned  (apportioned  in  ratio  of 

Line  2  to  Line  5)  _  1,274,237 

13.  Personal  Property  Floater  Premi¬ 

ums  Earned  (apportioned  in  ratio 

of  Line  3  to  Line  -5) -  308,191 

14.  All  Other  Classes  Premiums  Earned 

(apportioned  in  ratio  of  Line  4 

to  Line  5) _  7,918,021 


15.  Total  (Lines  11,  12, 13,  and  14).  21,045,995 


30  5-YEAR  CONSOLIDATED 

REPORT 
to  the 

SUPERINTENDENT  OF  INSURANCE 

of  the 

DISTRICT  OF  COLUMBIA 
By  the  STOCK  COMPANIES  Insurance  Company 
Showing  Premiums  Written,  Premiums  Earned,  and  Losses 
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Incurred  on  Business  in  District  of  Columbia  for  the  Year 
Ended  December  31st,  1940. 

This  report  must  be  on  basis  of  direct  premiums  written, 
less  return  premiums  thereon  only,  and  direct  losses,  lees 
salvage  thereon  only.  All  reinsurance  either  ceded  or  as¬ 
sumed,  must  be  excluded  from  this  report.  Report  dollars 
only,  omit  cents.  Dividends  to  policyholders  must  not  be 
deducted  from  premiums — losses  incurred  must  not  in¬ 
clude  loss  adjustment  expenses. 


Premiums 

Losses 

Ratio  oj 
Losses  to 

1.  Fire  and  Lightning  (Including 

Written 

Incurred 

Earned  Prems 

Sprinklered  Risks)  _ 

..$11,021,783 

$  3,793373 

36.93 

2.  Extended  Coverage  ___  —  _ 

1,288,512 

130315 

11.08 

3.  Pcrsonnal  Property  Floater _ 

__  253376 

132379 

66.78 

4.  All  other  classes  __  - -  — 

__  7,093,130 

3,101369 

44.93 

5.  Total _  _  _ 

..  19,657301 

7,157,736 

3859 

6.  Total  Premiums  Written  (Line  5)_  $19,657,301 

7.  ADD:  Unearned  Premiums  on  Net 

Direct  Written  Business  on 
District  of  Columbia  Prop¬ 


erties  as  of  December  31, 

1939  _  17,554,315 


8.  Total  _  37,211,616 

9.  DEDUCT:  Unearned  Premiums  on 

Net  Direct  Written 
Business  on  District  of 
Columbia  Properties  as 
of  December  31,  1940-  18,664,963 


10.  Net  Total  Premiums  Earned -  18,546,653 


11.  Fire  and  Lightning  (Including 

Sprinkle  red  Risks)  Premiums 
Earned  (apportioned  in  ratio  of 
Line  1  to  Line  5) _  10,270,210 

12.  Extended  Coverage  Premiums 

Earned  (apportioned  in  ratio  of 
*  Line  2  to  Line  5) _  1,174,862 
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Ratio  oj 

Premiums  Losses  Losses  to 
Written  Incurred  Earned  Prems 

13.  Personal  Property  Floater  Premi¬ 
ums  Earned  (apportioned  in.  ratio 


of  Line  3  to  Line  5) _  198,233 

14.  All  Other  Classes  Premiums  Earned 
(apportioned  in  ratio  of  Line  4 
to  Line  5)  _  6,903,348 


15.  Total  (Lines  11,  12, 13,  and  14).  18,546,653 


31  5-YEAR  CONSOLIDATED 

REPORT 
to  the 

SUPERINTENDENT  OF  INSURANCE 

of  the 

DISTRICT  OF  COLUMBIA 

By  the  MUTUAL  COMPANIES  Insurance  Company 
Showing  Premiums  Written,  Premiums  Earned,  and  Losses 
Incurred  on  Business  in  District  of  Columbia  for  the  Year 
Ended  December  31st,  1940. 

This  report  must  be  on  basis  of  direct  premiums  written, 
less  return  premiums  thereon  only,  and  direct  losses,  less 
salvage  thereon  only.  All  reinsurance  either  ceded  or  as¬ 
sumed,  must  be  excluded  from  this  report.  Report  dollars 
only,  omit  cents.  Dividends  to  policyholders  must  not  be 
deducted  from  premiums — losses  incurred  must  not  in¬ 
clude  loss  adjustment  expenses. 


Ratio  oj 

Premiums 

Losses 

Losses  to 

Written 

Incurred 

Earned  Prems 

1.  Fire 'and  Lightning  (Including 

Sprinklered  Rida) 

_S  1,284,883 

S  628,018 

52.79 

2.  Extended  Coverage  —  - 

_  102,367 

5,277 

5.81 

3.  Pereonnal  Property  Floater  __ 

_  117,280 

39.73S 

3822 

4.  All  other  classes - 

_  1,097,622 

518,394 

5126 

5.  Total  _  __ 

_  2,602,152 

1,191,427 

49.65 
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Ratio  of 

Premiums  Losses  Losses  to 

Written  Incurred  Earned  Prems 

6.  Total  Premiums  Written  (Line  5)_  $  2,602,152 

7.  ADD:  Unearned  Premiums  on  Net 

Direct  Written  Business  on 
District  of  Columbia  Prop¬ 
erties  as  of  December  31, 

1939  -  1,723,930 


S.  Total  -  4,326,082 

9.  DEDUCT :  Unearned  Premiums  on 
Net  Direct  Written 
Business  on  District  of 
Columbia  Properties  as 
of  December  31,  1940..  1,926,568 


10.  Net  Total  Premiums  Earned _  2,399,514 

11.  Fire  and  Lightning  (Including 

Sprinklered  Risks)  Premiums 
Earned  (apportioned  in  ratio  of 


Line  1  to  Line  5) _  1,189,728 

12.  Extended  Coverage  Premiums 

Earned  (apportioned  in  ratio  of 

Line  2  to  Line  5)  _  90,798 

13.  Personal  Property  Floater  Premi¬ 

ums  Earned  (apportioned  ii.  ratio 

of  Line  3  to  Line  5) _  109,705 

14.  All  Other  Classes  Premiums  Earned 

(apportioned  in  ratio  of  Line  4 

to  Line  5) -  1,009,285 


15.  Total  (Lines  11,  12, 13,  and  14).  2,399,514 


32  5-YEAR  CONSOLIDATED 

REPORT 
to  the 

SUPERINTENDENT  OF  INSURANCE 

of  the 

DISTRICT  OF  COLUMBIA 
By  the  RECIPROCAL  COMPANIES  Insurance  Company 
Showing  Premiums  Written,  Premiums  Earned,  and  Losses 
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Incurred  on  Business  in  District  of  Columbia  for  the  Year 
Ended  December  31st,  1940. 

This  report  must  be  on  basis  of  direct  premiums  written,  • 
less  return  premiums  thereon  only,  and  direct  losses,  lees 
salvage  thereon  only.  All  reinsurance  either  ceded  or  as¬ 
sumed,  must  be  excluded  from  this  report.  Report  dollars 
only,  omit  cents.  Dividends  to  policyholders  must  not  be 
deducted  from  premiums — losses  incurred  must  not  in¬ 
clude  loss  adjustment  expenses. 


Premiums 

Losses 

Ratio  of 
Losses  to 

Written 

Incurred 

Earned  Prems 

1.  Fire  and  Lightning  (Including 
Sprinklered  Rides) - 

_.$  113,655 

S  77,171 

90.14 

2.  Extended  Coverage  -  — 

10,242 

946 

1133 

3.  Pereonnal  Property  Floater - 

4.  All  other  classes  _  .  __  — 

375 

6,462 

426 

731 

5.  Total _  _ 

__  130,734 

78343 

78.68 

6.  Total  Premiums  Written  (Line  5)_ 

7.  ADD:  Unearned  Premiums  on  Net 

Direct  Written  Business  on 
District  of  Columbia  Prop¬ 
erties  as  of  December  31, 

1939  _ 

8.  Total  _ 

9.  DEDUCT:  Unearned  Premiums  on 

Net  Direct  Written 
Business  on  District  of 
Columbia  Properties  as 
of  December  31,  1940_. 

10.  Net  Total  Premiums  Earned _  99,828 

11.  Fire  and  Lightning  (Including 

Sprinklered  Risks)  Premiums 
Earned  (apportioned  in  ratio  of 
Line  1  to  Line  5)  -  85,610 

12.  Extended  Coverage  Premiums 

Earned  (apportioned  in  ratio  of 
Line  2  to  Line  5) _ 


216,584 


116,756 


$  130,734 


85350 


8377 
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Ratio  of 

Premiums  Losses  Losses  to 
Written  Incurred  Earned  Prems 

13.  Personal  Property  Floater  Premi¬ 


ums  Earned  (apportioned  in  ratio 

of  Line  3  to  Line  5) _  253 

14.  All  Other  Classes  Premiums  Earned 
(apportioned  in  ratio  of  Line  4 
to  Line  5) _  5,388 


15.  Total  (Lines  11,  12, 13,  and  14)  -  99,828 

*•**•» 


The  following  excerpts  from  the  transcript  of  Proceeding 
Before  the  Superintendent  of  Insurance,  dated  December  14, 
19,  1945,  and  January  3,  15  and  28,  1946,  being  the  Plain¬ 
tiffs’  Exhibit  No.  16.  From  Plaintiffs'  Exhibit  16,  Proceeding 
of  December  14,  1945: 


162  PROCEEDINGS 

MR.  JORDAN :  The  hearing  will  come  to  order,  please. 

Gentlemen,  this  hearing  is  called  at  the  request  of  Cromelin, 
Townsend,  Camalier  &  Kirkland  for  the  purpose  of  afford¬ 
ing  them  and  their  clients  an  opportunity  to  present  testi¬ 
mony  with  respect  to  various  objections  to  an  order  issued 
by  this  Department  on  October  29,  1945. 

Will  counsel  please  identify  themselves  for  the  record? 

MR.  HARRISON:  Lloyd  B.  Harrison,  representing  the 
District  of  Columbia,  Corporation  Counsel’s  Office. 

MR.  KAPLAN :  Abraham  Kaplan,  Powers,  Kaplan  & 
Berger,  New  York,  representing  the  list  of  companies,  which 
will  be  filed  as  part  of  the  hearing. 
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163  MR.  KAPLAN:  We  are  here  representing  those 
companies  to  express  the  position  contrary  to  that 

taken  by  your  Department  in  the  order  to  which  you  referred. 

I  do  want  to  say,  Mr.  Superintendent,  that  these  companies 
whom  we  represent  do  want  to  express  their  thanks  to  you 
for  this  opportunity  of  presenting  the  picture  as  they  see  it, 
and  also  to  you  and  your  Department  in  general  for  giving 
to  the  representatives  of  Frogget  &  Company,  who  are  work¬ 
ing  here,  every  opportunity  to  have  access  to  such  records  as 
they  request  in  your  Department. 

We  would  also  like  to  make  it  clear  to  you  that  the  Com¬ 
mittee  representing  the  companies  in  asking  for  cooperation 
from  Froggett  &  Company  and  Alfred  M.  Best  & 

164  Company  have  done  so  with  the  specific  thought  in 
mind  of  asking  them  to  cooperate  to  the  end  that  all  of 

the  facts  may  be  accurately  ascertained.  I  am  saying  that 
only  because  I  want  you  to  feel  that  in  the  course  of  this  dis¬ 
cussion  if  there  is  anything  you  need  or  want,  in  so  far  as 
the  Committee  is  concerned,  they  are  at  your  command. 

That  is  all  I  can  say  in  a  preliminary  way,  Mr.  Superintend¬ 
ent. 

When  I  get  into  this  picture  I  will  be  happy  to  present  the 
situation  as  we  understand  it. 

MR.  JORDAN :  Is  there  any  one  else  who  wishes  to  make 
an  opening  statement? 

STATEMENT  BY  MR.  LLOYD  B.  HARRISON  ON  BE¬ 
HALF  OF  THE  DEPARTMENT  OF  INSURANCE 

MR.  HARRISON:  I  should  like  to  make  this  statement  on 
behalf  of  the  Department  of  Insurance,  and  that  is  that  this 
hearing  is  not  called  because  we  conceive  it  to  be  a  matter 
of  statutory  right  or  duty  on  the  part  of  the  Superintendent, 
but  as  a  request  of  the  companies  contained  in  their  letter 
of  November  16,  1945,  supplemented  by  a  subsequent  letter, 
in  order  that  the  companies  may  have  a  full  opportunity  to 


be  heard  on  any  matters  which  they  feel  the  Department 
order  is  not  valid  and  proper  with  reference  to.  This  is  not 
in  any  sense,  as  we  see  it,  a  statutory  hearing,  but  the  matter 
has  been  reopened  by  the  Superintendent  for  the  pur- 

165  pose  of  affording  the  companies  the  opportunity  to 
show  him,  if  they  can,  that  the  order  promulgated  Oc¬ 
tober  29,  1945,  is  erroneous  in  whatever'  particulars  they  are 
able  to  show. 

MR.  JORDAN :  I  would  like  to  request  that  the  spectators 
refrain  from  interrupting  or  making  any  side  remarks.  Let 
the  hearing  be  from  the  witnesses,  if  that  is  satisfactory  with 
you,  so  that  it  can  be  taken  down. 

Will  you  proceed,  Senator? 

MR.  KAPLAN:  Mr.  Superintendent,  Mr.  Harrison  made 
the  statement  that  this  is  not  a  statutory  hearing,  if  I  under¬ 
stood  what  he  said.  It  is  in  effect  you  granted  these  com¬ 
panies  an  opportunity  to  be  heard.  Our  difficulty  in  that  con¬ 
nection,  and  I  want  to  make  it  clear  for  the  record,  is  this: 
that  we  have  never  conceded  the  right  of  your  Department 
to  issue  an  order  without  a  hearing,  and  we  do  not  want  to 
leave  Mr.  Harrison’s  statement  unanswered,  and  I  am  mak¬ 
ing  that  statement  for  the  record  only  to  have  the  record 
show  clearly  that  that  is  not  the  position  that  the  companies 
have  taken  with  respect  to  that  subject  matter. 

Also,  Mr.  Superinendent,  as  I  have  said,  we  are  pleased 
to  have  this  opportunity.  We  feel  a  double  burden  because 
the  order  has  already  been  issued.  We  regret  that  this  op¬ 
portunity  to  make  our  position  clear  was  not  considered  be¬ 
fore  the  order  was  issued,  so  that  we  might  have  had  an 
opportunity  to  sit  down  and  discuss  this  subject  matter 

166  with  you  without  the  necessity  of  making  this  formal 
record. 

I  want  the  record  to  indicate  clearly  that  this  formal  rec¬ 
ord  is  made  only  because  we  deem  it  necessary  to  make  it  in 
view  of  the  fact  that  the  order  has  already  been  issued. 


154 


167  Now,  Mr.  Superintendent,  I  think  that  we  have  already 
made  it  clear  to  you  that  we  are  aggrieved  fundament¬ 
ally  for  two  separate  reasons,  and  upon  two  separate  grounds. 
One  has  to  do  with  the  mathematical  approach  to  our  prob¬ 
lem,  and  the  other  has  to  do  with  the  philosophy  of  the  sub¬ 
ject  matter. 

I  think  I  tried  to  make  it  clear  to  you  yesterday  that  in 
connection  with  both  approaches  that  these  companies  felt 
aggrieved. 

I  should  like  first  to  develop,  if  I  may,  the  problem  of 
mathematics,  as  we  see  it,  in  connection  with  this  picture. 

I  might  say  to  you,  parenthetically  only,  that  I  happen  ac¬ 
cidentally  to  be  a  certified  public  accountant  as  well  as  a 
member  of  the  bar,  and  therefore  possibly  I  should  be  charged 
with  a  more  complete  duty  here  in  the  analysis  of  the  figures, 
and  in  my  attempt  to  present  to  you  clearly  what  I  think  or 
what  I  see  the  difficulties  to  be. 

We  start  out,  Mr.  Superintendent,  with  the  proposition 
with  which  we  agree  with  you;  that  is,  the  equation  for  de¬ 
termining  underwriting  profit  or  loss,  and  you  have  set  that 
forth  on  two  pages  of  your  report,  pages  11  and  12,  at 
which  point  you  have  said,  mathematically,  in  arriv- 
16S  ing  at  alleged  underwriting  profits  that  underwriting 

i  profits  consist  of  a  balance  left  over,  if  any,  after  you 
take  premiums  earned  and  deduct  from  that  the  total  of  losses 
incurred  and  expenses  incurred  for  the  period. 

Now  your  period  under  review  is  generally  one  from  1940 
to  1944,  which  is  a  five  year  period,  and  as  I  recall  the  phrase¬ 
ology  under  which  you  are  operating  it  is  the  minimum  pe¬ 
riod  which  you  must  take  into  consideration  in  determining 
whether  or  not  that  there  should  be  adjustment. 

You  say  you  have  determined,  first,  or  attempted  to,  the 
underwriting  profit,  and  after  arriving  at  that  underwriting 
profit  you  feel  that  certain  changes  should  be  made. 
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Now,  our  difficulty  and  our  disagreement  with  you  is  not  in 
that  equation,  but  it  is  our  contention  that  your  approach 
to  premiums  earned  and  your  approach  to  expenses  incurred 
is  fundamentally  and  materially  in  error.  Before  you  can 
apply  that  equation  you  must  find  premiums  earned;  you 
must  find  expenses  incurred,  and  you  must  find  losses  incurred. 

As  far  as  we  can  see,  we  have  no  quarrel  with  your  deter¬ 
mination  of  losses  incurred.  We  have  a  fundamental  disagree¬ 
ment  wdth  your  finding  of  premiums  earned  and  of  expenses 
incurred  during  this  period. 

****** 

180  MR.  KAPLAN:  I  am  saying  that  in  your  annual 
statement  you  have  the  information  which  was  used 
as  a  basis  for  the  determination  which  Froggett  &  Company 
made,  and  which  Best  &  Company  made  with  respect  to  this 
subject  matter,  and  w’hat  they  aid  we  contend  is  the  only  ap¬ 
proach  that  can  be  made  to  this  subject  matter. 

You  have  got  to  take  the  premiums  written  in  the  class 
for  the  period  under  review,  and  you  have  got  to  take  the 
percentage  of  unearned  premium  reserves - 

MR.  JORDAN :  (Interposing)  You  are  saying  that  is  in  the 
statement? 

MR.  KAPLAN :  I  am  saying  to  you  that  the  informa¬ 
tion  in  your  possession  was  the  information  used  as  the  basis 
for  opinions  which  will  be  expressed  by  these  gentlemen. 

That  is  what  they  did.  And  having  done  that,  they  have 
independently  come  to  the  conclusion  that  the  earned  pre¬ 
miums  in  fire  for  the  period  are  substantially  less  than  the 
figures  which  you  project,  and  that  the  earned  premiums  in 
extended  cover  for  the  period  are  substantially  less  than 
the  figures  that  you  project. 

Now,  to  what  extent  they  are  less,  Mr.  Superintendent,  you 
will  find  in  this  memorandum,  subject  to  testimony  to  be 
tdven  by  these  gentlemen. 

****** 
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1S5  MR.  JORDAN:  Mr.  Kaplan,  stated  in  a  different 
way,  what  you  object  to  is  the  method? 

MR.  KAPLAN:  No.  We  object  to  your  conclusions. 

We  say  you  have  used  the  wrong  mathematical  formula  for 
determining  your  conclusions. 

MR.  HARRISON :  I  did  not  understand  that  you  objected 
to  the  conclusion,  but  to  the  method. 

MR.  KAPLAN :  I  did  not  say  that.  I  said  that  we  found 
no  fault  with  premiums  written,  not  premiums  earned. 

You  see,  looking  at  page  9,  in  your  first  total  of  $22,403,000, 
which  was  the  total  premiums  written. 

I  said  we  found  no  fault  with  the  total  premiums  written, 
but  we  do  find  fault  with  the  determination  of  premiums 
earned. 


316  MR.  KAPLAN:  Now  I  would  like,  Mr.  Superintend¬ 
ent,  in  view  of  what  you  say  here  in  the  record  as  to 
the  Virginia  method,  to  ask  you  whether  in  substance  you 
have  not  tried  to  follow  the  Virginia  method  in  what  you 
have  done  here.  Isn’t  that  in  fact  what  you  in  substance  or 
in  effect  are  saying  in  asking  me  the  question? 

MR.  JORDAN :  Would  you  read  that  back,  Mr.  Reporter? 

(The  reporter  read  the  record  as  above  recorded.) 

MR.  JORDAN:  I  think  I  shall  not  testify  at  this  time. 
Senator. 

MR.  HARRISON:  Of  course  this  hearing  is  held  for  the 
purpose  of  hearing  objections  raised  by  the  companies.  This 
is  not  an  investigation  of  the  Superintendent’s  Office,  as  I 
understand  it.  Therefore,  no  such  question  is  appropriate. 

MR.  KAPLAN :  I  would  say  in  answer  to  that,  Mr.  Super¬ 
intendent,  that  it  would  seem  to  me  that  this  record  ought  to 
be  made  clear  as  to  what  facts  you  may  have  had  in  your 
possession  and  what  practice  you  followed  to  which  we  are 
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expected  to  answer.  Unless  the  record  states  it  there  is 
317  no  information  available  to  us  as  to  just  what  method 
you  followed  or  what  facts  you  claim  to  have  been  in 
possession  of  which  led  you  to  the  conclusions. 

MR.  HARRISON:  I  think  the  answer  to  that  question  is 
found  in  the  statute  of  the  District  of  Columbia  and  in  the 
report  dated  October  29,  1945,  as  to  the  method  pursued. 

****** 


398  MR.  JORDAN:  I  am  merely  trying  to  understand 
your  position.  If  you  prefer,  I  will  ask  you  no  more 

questions  whatever. 

MR.  KAPLAN :  But  I  am  wondering  if  I  understand  your 
position.  That  is  what  worries  me. 

MR.  JORDAN:  My  position  is  expressed  in  the  order. 

MR.  KAPLAN:  And  as  I  read  the  order,  in  the  absence 
of  any  situation  to  the  contrary,  your  position  is  that  having 
found  48.30  as  the  average  expense  ratio,  that  you  have  the 
right  to  sit  here  without  anything  further  and  say  you  think 
43  is  the  proper  ratio  of  expense,  and  that  that  is  the  ratio 
of  expense  that  the  companies  must  adjust  themselves  to. 

MR.  HARRISON:  Senator,  I  don’t  think  that  is  a  fair 
statement,  in  view  of  the  fact  that  this  hearing  has  been  held 
for  the  purpose  of  introducing  evidence  of  errors  having  been 
made. 

MR.  KAPLAN:  I  don’t  think  that  is  the  answer  to  my 
question,  with  due  respect  to  you,  Mr.  Harrison.  Because  I 
say  nothing,  except  as  to  what  is  set  forth  in  this  order,  and 
I  have  nothing  except  what  I  say  here,  except  that  the  Su¬ 
perintendent  has  substituted  his  judgment  on  what  he  thinks 
the  expense  ratio  should  be  that  this  business  is  oper- 

399  ated  on  in  this  District.  That  is  all  I  can  see  and  that 
is  why  I  asked  the  question. 

MR.  JORDAN:  Senator,  do  I  understand  you  object  to 
my  asking  you  questions? 
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MR.  -KAPLAN:  No;  I  just  say  that  you  have  asked  me 
some  questions,  and  I  have  wondered  if  I  should  not  ask  you 
some  questions. 

MR.  JORDAN:  Do  you  think  you  should  ask  ques¬ 
tions  at  this  hearing? 

MR.  KAPLAN:  Yes,  because  there  are  250  companies 
operating  in  the  District,  and  they  have  the  right  to  ask  you, 
in  my  opinion,  just  what  right  you  have  in  making  your  order, 
and  what  reasoning  you  have,  to  be  able  to  determine  whether 
they  should  or  should  not  comply  with  your  order,  and  if 
they  are  not  bound  by  the  mere  contents  of  your  order,  and 
if  they  should  not  have  any  information  to  support  it,  and 
I  therefore  think  it  is  within  my  rights  to  ask  what  you 
had  before  you  at  the  time  you  came  to  the  conclusion  that 
43%  is  the  expense  ratio  you  think  should  be  applied. 

MR.  HARRISON :  I  should  like  to  make  a  statement  here, 
that  if  that  is  to  be  the  position  of  those  here,  I  think  the 
hearing  should  be  adjourned. 

1  MR.  JORDAN :  In  what  you  have  just  said,  you  are  being 
entirely  inconsistent  with  the  position  of  requesting  this  hear¬ 
ing.  And  did  you  even  intimate  in  making  that  request 
400  that  your  purpose  in  coming  here  was  to  ask  me  ques¬ 
tions? 

MR.  KAPLAN :  Mr.  Superintendent,  I  don’t  see  that  our 
position  in  coming  here  was  to  ask  you  questions.  I  think 
that  is  answered,  first,  by  the  time  and  the  effort  and  the 
energy  we  have  expended  in  trying  to  present  the  facts  of 
this  situation  to  you.  But  I  say  that  in  the  face  of  all  those 
facts  and  of  all  the  evidence  we  have  presented  and  are  go¬ 
ing  to  present,  that  we  have  a  right,  in  the  face  of  all  that,  yes, 
sir,  to  ask  you  the  questions  as  to  what  it  is  that  you  base  the 
43%  on,  because  we  should  know. 

****#♦ 

539  The  Department  has  no  objection  to  adjourning  to 
a  date  in  the  near  future,  and  the  exact  time  to  be 
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determined  later.  We  will  do  that.  Before  we  do  that,  how¬ 
ever,  Mr.  Harrison,  counsel  for  the  District,  has  a  statement 
that  I  feel  should  be  made  in  order  to  avoid  confusion  there 
may  be  on  the  part  of  the  companies  and  others  affected  by 
the  order. 

At  the  conclusion  of  his  statement,  assuming  you  have  noth¬ 
ing  else  to  say,  we  will  adjourn. 

MR.  HARRISON:  In  order  that  there  may  be  no  con¬ 
fusion  as  to  the  position  of  the  department  in  respect  of  at¬ 
tempting  to  enforce  the  terms  of  the  order  of  October  29, 
1945,  I  think  it  is  due  to  the  companies  to  state  that  the  de¬ 
partment  does  not  feel  that  that  order  now  has  a  finality  about 
it,  that  it  should  be  enforced  effective  as  of  January  1,  1946. 
Therefore,  no  action  will  be  taken  by  the  department  looking 
to  the  enforcement  of  the  October  29,  1945,  order  so  long 
as  that  order  is  under  review  by  the  Superintendent  of  In¬ 
surance. 

MR.  KAPLAN:  I  have  nothing  to  add  to  that,  Mr.  Su¬ 
perintendent. 

****** 

570  Won’t  that  be  conceded  that  was  the  question  on  the 

571  questionnaire  which  this  Department  sent  out  to  the 
companies? 

MR.  JORDAN :  That  is  in  the  record. 

MR.  KAPLAN:  That  is  in  your  order,  but  I  haven’t  the 
questionnaire. 

MR.  HARRISON:  It  is  part  of  the  investigation  the  Su¬ 
perintendent  made  and  constituted  the  underlying  data  of  his 
report. 

«*«>*#•» 

613  MR.  KAPLAN :  Mr.  Harrison  has  taken  the  position 
that  we  cannot  inquire  of  you  what  evidence  you  may 
or  may  not  have  which,  in  your  opinion,  supports  the  order 
which  you  signed  and  issued;  we  say  that  is  fundamentally 
wrong. 
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MR.  JORDAN:  May  I  interrupt  for  a  moment.  Have 
you  any  other  witness,  or  is  this  your  closing  argument? 

MR.  KAPLAN:  I  think,  in  substance,  it  is  closing,  Mr. 
Superintendent. 

MR.  HARRISON :  I  want  to  state  you  have  not  correctly 
stated  my  position.  That  must  be  found  from  the  order  of 
the  Superintendent  and  not  from  me. 

MR.  KAPLAN:  May  I  go  ahead? 

MR.  HARRISON:  Certainly. 

MR.  KAPLAN:  When  dealing  with  the  subject- 

614  matter  of  property  rights  and  rates,  your  order  issued 
must  be  supported,  in  my  opinion,  by  evidence  to  sup¬ 
port  its  conclusions.  If  they  are  not  correct,  then  there  is 
no  way  I  know  of  by  which  an  appellate  court  could  possibly 
determine  whether  your  order  is  correct  or  incorrect. 

Basically,  we  contend  your  order  is  without  power  and  bas¬ 
ically  has  no  force  and  effect,  because  it  has  no  evidence 
that  I  have  seen  either  in  the  order  or  introduced  by  you 
outside  of  the  order  which  supports  it.  There  isn’t  a  word 
of  evidence  here  that  I  know  of  which  shows  anything  other 
than  average  expense  ratio,  which  found  by  you  in  all  classes — 
and  testified  here;  not  a  word  in  the  order  itself  which  sup¬ 
ports  your  conclusion  that  you  should  disregard  that  and  sub¬ 
stitute  some  other  ratio  of  expense.  Other  than  that,  you 
have  taken  a  small  minority  of  the  business  and  assumed  by 
that  process  to  arrive  upon  an  unwarranted  and  unproved, 
and  more  or  less  open  incorrect  conclusion. 

We  say  also,  Sir,  as  far  as  the  Act  itself  is  concerned,  it  is 
clear  from  the  Act  that  you  had  jurisdiction  over  certain 
classes  only,  and  having  so  comingled  classes  with  other 
classes,  as  shown  in  your  order,  that  you  have  exceeded  your 
power  and  authority,  and  have  arrived  at  an  incorrect  con¬ 
clusion. 

We  have  submitted  evidence  to  you:  we  have  shown 

615  you  have  the  means  of  correcting  that  order.  That  you 
have  the  annual  statements  filed  here — the  same  evi- 
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deuce,  information  here,  that  Frogget  &  Company  have.  And 
that  the  evidence  indicates  clearly,  on  the  basis  of  actual  expe¬ 
rience  in  this  District,  that  no  order  for  increase  of  rates  is 
warranted - 

Mju.  JORDAN:  (Interposing) — or  decrease  of  rates. 

MR.  KAPLAN:  Decrease  of  rates  is  warranted. 

##*#♦* 

616  We  are  now  in  January  1946,  and  while  you  issued 

617  an  order  in  October  and  effective  in  January — .January 
1,  1946,  you  subsequently  granted  this  hearing,  and  we 

have  been  in  hearing  with  you  for  a  number  of  weeks.  The 
order  itself,  upon  the  opinion  of  Mr.  Harrison,  was  in  effect 
suspended  during  these  hearings,  and  if  this  is  not  an  exact- 
ment  restatement  of  what  Mr.  Harrison  said,  I  simply  want  it 
to  appear  exactly  in  your  phraseology — I  don’t  recall,  for  the 
moment,  what  he  did  say,  but  it  is  in  the  record.  You  are  still  in 
investigation;  that  upon  the  conclusion  of  the  hearings,  that 
you  will  then,  I  assume,  come  to  a  conclusion. 

I  say  you  cannot  possibly  arrive  at  that  conclusion  until 
these  hearings  are  over,  and  that  you  are  in  investigation.  I 
therefore  make  a  point  with  you  and  through  Mr.  Harrison, 
as  a  matter  of  law,  since  we  are  now  in  January  1946,  it  is 
your  duty  to  take  into  consideration  the  1945  experience  which 
has  expired,  because  the  Act  so  provides  that  you  must  take 
into  consideration  the  experience  for  five  years  next  preced¬ 
ing  the  investigation. 

We  don’t  say  to  you,  Mr.  Superintendent,  you  are  bound 
and  limited  to  five  years  because  the  Act  itself  says  it  shall 
be  for  a  period  of  “not  less  than  five  years  next  preceding  such 
investigation,”  but  what  we  do  say,  Sir,  is  that  under 

618  the  Act  itself,  it  is  not  proper  for  you  to  pass  an  order 
upon  the  conclusion  of  this  investigation  without  tak¬ 
ing  into  consideration  the  experience  for  the  year  1945. 

We  have  a  fairly  comprehensive  idea  what  that  experience 
will  show,  and  I  think  that  it  is  common  knowledge  that  that 
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experience,  in  1945,  is  above  what  is  shown  to  have  been  the 
experience  for  the  five-year  period  which  you  taken  into  con¬ 
sideration. 

MR.  JORDAN :  May  I  ask  at  this  point,  if  Mr.  Bastian  and 
Mr.  Cromelin  concur  in  your  view  that  now  we  are  compelled 
to  take  the  1945  experience  into  consideration  as  a  result  of 
granting  this  hearing? 

MR.  KAPLAN:  May  I  answer  by  saying  I  have  not  dis¬ 
cussed  that  w’ith  them.  It  is  a  point  I  am  making  to  you  be¬ 
cause,  to  me  individually,  I  think  it  is  clear,  as  a  matter  of 
law,  and  I  think  it  is  clear  as  a  matter  of  fairness  in  the  solu¬ 
tion  of  this  problem  by  reason  of  the  fact,  among  others,  that 
during  1945  you  had  the  operation  of  volume  reduction,  which 
I  am  just  coming  to,  and  certainly  I  think  the  effect  of  that 
reduction  should  be  seen  and  understood  before  any  additional 
order  is  made  with  respect  to  rate. 

Air.  Superintenent,  upon  what  I  have  said  to  you;  what 
we  have  presented  before  you,  our  contention  is  that  no  war¬ 
rant  exists  for  this  order;  that  there  is  no  basis  in  fact  or 
in  law  for  it;  and  that  some  other  solution  should 
619  be  sought,  found,  and  arrived  at. 

That  is  all  I  can  to  you  for  the  moment. 

MR.  JORDAN:  You  have  no  further  witnesses? 

MR.  KAPLAN:  I  assume  from  the  fact  you  have  asked 
me  this  question,  Mr.  Superintendent,  that  you  are  not  pre¬ 
pared  to  present  anything  before  us;  to  spread  anything  on 
the  record,  or  submit  any  proof  of  any  evidence  other  than 
what,  in  so  far  as  we  can  see,  is  in  your  order  or  upon  the 
record. 

MR.  HARRISON:  I  will  undertake  to  give  an  answer. 

The  Companies,  represented  at  that  time,  by  Messrs.  Crome¬ 
lin  and  Bastian  and  Mr.  Brooke  made  certain  objections  to 
the  Superintendent’s  order;  that  the  question  of  time  was  not 
importance  and  that  it  was  not  for  the  purpose  of  delaying 
the  effective  date  of  the  order. 
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These  gentlemen  are  here  and  can  bear  out  the  statement. 

The  Superintendent,  under  the  powers  he  has  under  the 
statute,  offered  the  companies  an  opportunity  to  present  evi¬ 
dence  and  argument  in  support  of  their  objections  they  made. 

As  I  stated  at  the  beginning  of  this  proceeding,  this  proceed¬ 
ing  is  not  a  statutory  proceeding  but  is  within  the  dis- 

620  cretion  and  power  of  the  Superintendent  to  review  his 
own  order  issued  under  the  statute. 

Since  the  Superintendent  has  afforded  the  Companies  the 
opportunity  to  be  heard  on  their  objections  to  the  order,  I 
deem  the  order  of  October  29,  1945  not  a  final  order — this 
proceeding  is  simply  a  part  of  that  investigation,  authorized 
by  the  statute.  This  proceeding  was  opened  for  the  purpose 
of  allowing  the  Companies  to  present  whatever  facts  they  had 
by  way  of  argument  and  testimony  in  support  of  their  ob¬ 
jections. 

MR.  KAPLAN:  May  I  ask  whether  the  Superintendent 
has  any  testimony — any  evidence  to  submit  here  for  our 
scrutiny  or  discussion  or  debate  other  than  what  appears  in 
the  order  or  upon  the  record? 

MR.  HARRISON:  I  think  the  answer  to  that  question 
would  be  found  in  the  order,  in  the  statute,  and  underlying 
data.  The  Superintendent  will  make  a  statement  when  you 
have  presented  your  case.  In  that  statement,  he  will  state 
this  proceeding  is  for  the  purpose  of  presenting  your  views. 
I  shall  not  advise  him  to  state  his  findings  and  conclusions. 
That  is  not  my  duty,  but  I  think  in  view  of  what  I  have  said 
all  you  have  authority  to  do  here  is  review  his  order  and  all 
underlying  data  in  connection  with  the  objections  you  have 
made. 

MR.  KAPLAN :  I  still  say,  Mr.  Harrison,  in  answer 

621  to  that,  we  are  entitled  to  know,  as  a  matter  of  right, 
as  a  matter  of  Constitutional  law,  what  his  evidence 

is  to  support  his  so-called  findings  of  this  order,  and  that, 
based  upon  your  statement  and  of  the  Superintendent,  as  I 
said  I  assume  there  is  nothing  you  gentlemen  want  to  present 
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other  than  what  is  set  forth  in  the  order  or  whatever  his 
memorandum  contains. 

MR.  HARRISON :  The  District  of  Columbia  has  not  raised 
any  objection  to  the  order  of  October  29,  1945;  therefore  I 
snail  not  present  any  in  support  of  such  objections. 

MR.  KAPLAN :  I  didn’t  ask  you  if  you  had  any  evidence 
to  support  the  objections;  I  am  asking  the  Superintendent  if 
he  has  any  evidence  he  cares  to  submit  or  wants  to  other  than 
ill  the  order  itself  in  support  of  the  conclusion  set  forth  in  the 
order. 

MR.  HARRISON :  Do  you  want  an  answer  to  that? 

MR.  KAPLAN:  Yes. 

MR.  HARRISON:  I  think  I  answered  that  by  saying  the 
statute  prescribes  his  duties,  and  in  view  of  the  order  and 
objections  made,  and  the  testimony  and  argument  in  support 
of  those  objections,  I  will  review  the  entire  underlying  data, 
including  your  presentation,  along  with  the  investigation 
authorized  by  statute,  and  that  is  as  far  as  I  can  go. 
622  MR.  KAPLAN:  In  making  his  conclusion,  what¬ 
ever  it  may  be,  I  insist  that  we  have  the  right  to  know 
what  evidence  he  has  which  supports  whatever  those  con¬ 
clusions  are;  and  we  make  request  now,  on  the  record,  that 
whatever  evidence  there  is  in  support  of  those  conclusions, 
be  submitted  for  consideration. 

MR.  HARRISON :  Is  there  any  other  data  that  have  been 
asked  for  by  witnesses  that  the  Superintendent  has  not  given? 

MR.  KAPLAN:  I  can’t  answer  that,  Mr.  Harrison. 


624  MR.  JORDAN:  Then  I  wish  to  say  for  the  record, 
upon  objections  made  by  the  Companies  to  my  order  of 

October  29,  1945,  and  opportunity  was  afforded  them,  at  their 
request,  to  present  evidence  in  support  of  their  objec¬ 
tions. 

625  They  have  by  argument  and  evidence  presented  their 
objections  and  reasons  therefor,  and  this  hearing  there¬ 
fore  will  be  brought  to  a  close. 
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In  view  of  the  objections  made  to  the  order  and  the  reasons 
therefor,  presented  by  argument  and  testimony,  I  will,  as  part 
of  this  investigation,  review  the  said  order  and  all  underlying 
data  in  the  light  of  such  testimony  and  argument.  In  so 
doing,  I  will  review  reports  submitted  by  the  Companies  and 
the  correspondence  with  them  pertaining  thereto,  the  re¬ 
capitulation  heretofore  made  of  the  information  so  reported, 
the  annual  statements  made  by  the  Companies  to  this  De¬ 
partment,  Best’s  Insurance  Reports,  and  other  pertinent  data 
relating  to  the  investigation — all  to  the  end  that  the  provisions 
of  Public  Law  No.  327,  78th  Congress,  be  carried  into  effect. 

After  I  have  completed  this  review,  an  appropriate  order 
will  issue  setting  forth  my  views.  As  soon  as  my  conclusions 
have  been  reached,  I  will  discuss  with  the  Companies,  if  they 
so  desire,  the  method  of  procedure  to  be  followed  in  carrying 
them  into  effect. 

This  hearing  is  closed. 

(Thereupon,  at  1:05  o’clock  p.  m.,  the  hearings  in  the  above 
matter  was  concluded.) 


****** 


628  PROCEEDINGS 

MR.  JORDAN:  Gentlemen,  at  the  conclusion  of  the 
hearing  on  March  15,  1946,  I  made  a  statement,  which  will 
be  found  on  page  463  of  the  transcript,  which  was,  in  part, 
as  follows: 

(Reading)  After  I  have  completed  this  review,  an 
appropriate  order  will  issue  setting  forth  my  views. 

As  soon  as  my  conclusions  have  been  reached,  I  will 
discuss  with  the  Companies,  if  they  so  desire,  the 
method  of  procedure  to  be  followed  in  carrying  them 
into  effect.” 
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The  Companies,  through  counsel,  requested  an  opportunity 
for  such  discussion.  I  have  reviewed  the  things  to  which  I 
referred  in  that  statement,  and  I  have  arrived  at  certain  con¬ 
clusions  which  I  propose  to  express  shortly. 

I  believe  that  the  order  should  be  modified  in  certain  re¬ 
spects.  First,  I  believe  that  rates  for  extended  coverage  in¬ 
surance  should  not  be  changed  at  this  time.  I  believe  that 
the  percentage  of  reduction  should  not  be  expressed  in  frac¬ 
tions.  I  believe  that  the  effective  date  of  the  order  should  be 
changed. 

I  believe  that  it  should  be  made  plain  that  the  order  was 
not  intended  to  have  any  effect  on  the  minimum  premium. 

I  believe  that  the  expense  factor  should  be  43.50. 

629  I  believe  that  a  copy  of  the  modified  order,  setting  forth 
reasons  for  the  modification,  should  go  to  each  of  the 

Companies. 

They  are  the  points  on  which  the  order  will  be  modified. 

Any  discussion  as  to  procedure  to  be  followed  is  in  order 
at  this  time. 

MR.  KAPLAN :  Are  you  through,  Mr.  Superintendent? 
MR.  JORDAN:  Yes. 

MR.  KAPLAN:  Addressing  myself  to  your  statement,  I 
want  to  make  clear  first  as  to  one  or  two  of  the  factors  to 
which  you  have  addressed  yourself. 

I  think  you  said,  in  substance,  that  you  believe  that  the 
expense  factor  should  be  43.50.  Is  that  in  place  of  the  43 
per  cent  which  was  projected  in  your  first  order? 

MR.  JORDAN:  Yes. 

MR.  KAPLAN:  Now,  you  said  that  you  thought  that  a 
copy  of  the  order  giving  support  to  the  reasons — or  whatever 
the  expression  was  you  used  in  connection  with  that — should 
be  sent  to  each  of  the  Companies. 

Are  we  going  to  be  in  position  to  receive  that  here  today? 

MR.  JORDAN :  No,  sir. 

MR.  KAPLAN:  When,  in  your  opinion,  will  that 

630  be  done,  Mr.  Superintendent? 


167 


MR.  JORDAN :  I  hope  to  have  that  draft  completed  by  the 
end  of  this  week. 

MR.  KAPLAN :  Well,  without  the  submission  of  that  draft, 
Mr.  Superintenhent,  we  are  in  a  difficult  position — the  posi¬ 
tion  of  not  knowing  what  reasons  you  have  for  the  conclusions 
to  which  you  have  referred  as  having  arrived  at,  or  what  evi¬ 
dence  there  is  or  has  been  before  you  which  in  any  way  sup¬ 
ports  your  conclusions. 

We  will  want  to  take  the  position  with  respect  to  that  order 
after  we  have  had  an  opportunity  to  reject  it. 

(The  then  following  proceedings,  at  the  request  of  Mr. 
Kaplan  and  Mr.  Harrison,  were  not  placed  upon  the  record.) 

MR.  JORDAN :  On  the  record. 

The  Companies  requested  opportunity  to  discuss  the  pro¬ 
cedure  to  be  followed  in  putting  into  effect  the  modification 
order.  This  is  not  a  reopening  of  the  hearing. 

MR.  KAPLAN:  Well,  whatever  you  may  term  it,  we  still 
have  a  position  we  desire  to  take  and  will  desire  to  take  after 
an  inspection  of  that  order.  I  don’t  see  that  we  can,  or  be 
asked  to  take  it  without  knowing  what  the  order  is  or  what 
evidence  there  is,  or  reasons  there  are,  which  are  embodied 
in  the  order,  or  which  were  before  you  when  you 
631  ai  rived  at  your  conclusions. 

You  have  said  you  intend  to  send  a  copy  of  that  order 
out,  and  that  the  order  is  not  ready  today.  We  expect  to 
take  a  position  with  respect  to  that  order,  but  I  don’t  see  how 
we  can - 

MR.  HARRISON:  (Interposing)  Mr.  Kaplan,  you  have 
apparently  misunderstood  the  purpose  of  the  hearing.  The 
hearing  was  closed,  and  Mr.  Jordan  has  stated  he  has  reached 
certain  general  conclusions  upon  the  issues. 

Now,  he  intends  to  draft  those  conclusions,  with  supporting 
statements,  in  the  form  of  an  order.  Whether  it  will  be  a 
new  order  or  merely  a  modification  of  the  October  29  order, 
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or  otherwise,  would  depend  somewhat  on  the  method  of  pro¬ 
cedure  that  might  be  established.  Our  purpose  was  to  see  if 
you  gentlemen  had  any  suggestions  to  carry  into  effect  the 
general  conclusions. 

If  you  have  no  suggestions - 

MR.  KAPLAN:  Mr.  Harrison,  I  don’t  see  how  we  can 
have  any  suggestions  or  have  any  position  without  inspect¬ 
ing  the  order. 

MR.  HARRISON :  If  that  is  the  case,  then  we  are  finished. 

AIR.  KAPLAN:  Let’s  go  off  the  record  a  moment. 

(The  then  following  discussion,  at  the  request  of  Mr.  Kap¬ 
lan,  was  not  placed  on  the  record.) 

632  (Thereupon,  after  discussion  off-the-record  just  re¬ 
ferred  to,  the  representatives  of  the  Insurance  Com¬ 
panies  went  into  executive  session,  after  which  the  following 
occurred : ) 

MR.  KAPLAN:  One  more  thing  for  the  record,  and  that 
is:  i  since  the  order  which  the  Superintendent  states  he  would 
issue  is  not  ready  and  we  have  not  seen  it  nor  the  reasoning  or 
evidence  which  may  have  been  presented  to  support  it;  as¬ 
suming  such  order,  in  our  opinion,  does  not  comply  with  the 
requirements  of  the  Act,  which  we  have  fully  set  forth  in  the 
record,  we  reserve  the  right  to  oppose  that  order  upon  grounds 
already  stated. 

I  see  no  way  we  can  make  suggestions  with  regard  to  it 
today  without  looking  at  it  and  studying  it. 

MR.  HARRISON:  You  don’t  have  to  reserve  your  right 
here.  This  is  not  a  reopened  hearing.  After  all,  this  was  a 
courtesy  to  the  Companies  to  permit  them  to  suggest  any 
method  or  procedure  to  carry  into  effect  the  conclusions 
reached  by  the  Superintendent,  as  I  have  previously  stated. 
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(FURTHER  DISCUSSION  OFF-THE-RECORD.) 

(Thereupon,  at  12:10  o’clock  p.  m.,  the  hearing  in  the  above 
matter  was  concluded.) 


73S  DEFENDANT’S  EXHIBIT  A-2 

GOVERNMENT  OF  THE  DISTRICT  OF  COLUMBIA 
DEPARTMEN  OF  INSURANCE 
WASHINGTON,  D.  C. 

Filed  Feb  11 1947 

February  1,  1946 

TO  THE  COMPANIES  ADDRESSED  IN 
THE  ORDER  OF  OCTOBER  29,  1945 

and 

Commercial  Standard  Insurance  Company,  Fort  Worth,  Texas 
Surety  Fire  Insurance  Company,  New  York,  N.  Y. 

Gibraltar  Fire  &  Marine  Insurance  Company,  New  York,  N.  Y. 
United  National  Indemnity  Company,  Hartford,  Conn. 

Upon  objections  made  by  certain  of  the  companies  to  the 
order  of  October  29,  1945,  an  opportunity  was  afforded  them 
at  their  request  to  present  evidence  in  support  of  their  ob¬ 
jections.  Hearings  were  held  on  December  14,  1945,  Decem¬ 
ber  19,  1945,  January  3,  1946,  and  January  15,  1946,  and 
argument  and  evidence  were  presented  by  the  companies.  The 
companies  did  not  call  as  a  witness  any  insurance  company 
executive  or  employee.  They  offered  no  evidence  by  anyone 
who  was  experienced  in  rate  making.  Instead,  the  companies 
limited  themselves  to  statements  and  argument  by  counsel 
and  to  the  testimony  of  an  independent  public  accountant 
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and  actuary,  two  representatives  of  a  well  known  publisher 
of  books  and  magazines  dealing  with  insurance  matters,  an 
insurance  agent,  and  a  building  contractor.  The  arguments 
of  counsel  and  the  testimony  of  the  witnesses  of  the  object¬ 
ing  companies  were  to  the  effect  that  upon  the  basis  of  re¬ 
ports  and  statements  made  by  the  companies  to  the  Depart¬ 
ment  the  Superintendent  should  have  drawn  inferences  and 
reached  conclusions  different  from  those  expressed  in  the 
order  of  October  29,  1945.  The  issue,  therefore,  upon  the 
objections  to  the  order  of  October  29,  is  whether  the  infer¬ 
ences  drawn  and  the  conclusions  expressed  in  the  order  or 
those  adopted  by  counsel  and  witnesses  for  the  companies 
should  be  employed  in  the  establishment  of  insurance  rates 
for  the  District  of  Columbia. 

I  have  reviewed  the  order  of  October  29,  1945,  in  the  light 
of  such  argument  and  evidence.  I  have  also  reviewed  the  re¬ 
ports  submitted  by  the  companies  and  the  correspondence 
with  them  pertaining  thereto,  the  recapitulation  made  of  the 
information  so  reported,  the  annual  statements  made  by  the 
companies  to  this  Department,  and  all  other  pertinent  data 
relating  to  this  investigation.  The  contentions  of  the  ob¬ 
jecting  companies  and  my  conclusions  with  respect  thereto 
will  follow. 

The  companies  contend  that  rates  should  be  increased  in 
the  District  of  Columbia.  They  object  to  the  method  used 
for  determining  the  earned  premiums,  to  the  use  of  an  estab¬ 
lished  factor  for  expenses,  and  to  the  consideration  of 
the  profit  from  the  investment  of  the  policyholders 
739  equity  in  unearned  premiums.  The  procedure  followed 
by  the  District  with  respect  to  these  matters  is  not 
novel,  nor  is  it  peculiar  to  this  jurisdiction.  On  the  contrary, 
the  same  procedure  has  been  used  in  an  adjoining  state  for 
many  years  and  has  been  approved  by  the  Supreme  Court  of 
that  state. 

The  exact  amount  of  the  earned  premium  in  the  District 
for  the  separate  classes  herein  involved  cannot  be  determined 
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by  any  practicable  method,  but  the  method  of  allocation 
used  by  the  District  is  fair  to  the  companies  and  is  more  ac¬ 
curate  than  the  method  which  they  propose,  for  it  involves 
fewer  and  more  logical  assumptions.  Some  of  the  companies 
were  able  to  report  actual  figures  for  their  earned  premiums 
on  fire  and  lightning  business.  The  District  accepted  and 
used  those  figures  as  reported.  In  their  arguments  and  ex¬ 
hibits  the 'companies  admittedly  assume  that  “nation-wide” 
experience  (w^hich  includes  their  business  done  in  foreign 
countries),  including  reinsurance,  both  assumed  and  coded, 
is  comparable  to  District  experience  alone  on  direct  written 
basis.  In  such  computations  they  ignore  reinsurance  in  un¬ 
authorized  companies  on  the  ground  that  it  either  does  not 
exist  or  that  the  volume  thereof  is  insignificant.  The  annual 
statements  of  the  companies,  and  their  tax  statements,  both 
of  which  constitute  part  of  the  underlying  data  in  this  in¬ 
vestigation  and  to  which  the  companies  at  all  times  had  full 
access,  disclose  the  existence  of  such  unauthorized  reinsurance 
in  considerable  and  significant  volume.  The  testimony  and 
arguments  of  the  companies  are  predicated  upon  the  further 
assumption  that  the  flow  of  business  and  the  distribution  of 
business  on  a  one,  three,  and  five  year  basis  in  the  District 
were  the  same  as  the  flow  and  distribution  experienced  by 
them  in  all  territories,  including  foreign  countries,  and  that 
the  method  of  computing  reserves  is  the  same  throughout  the 
country  as  a  whole.  These  assumptions  are  not  well  founded. 

One  of  the  companies’  witnesses  admitted  that  actual  earned 
premium  figures  for  the  District,  pertaining  to  classes  of  in¬ 
surance  herein  involved,  were  not  available  and  further  ad¬ 
mitted  that  if  they  had  been  available  the  companies’  ex¬ 
hibits  would  not  have  been  based  on  such  assumptions. 

The  companies  contend  that  Public  Law  327  requires  the 
use  by  the  Superintendent  of  the  average  of  the  expenses  of 
all  companies  authorized  in  the  District  to  write  the  classes 
of  business  herein  under  review  and  they  do  not  concede  that 
the  expenses  of  any  of  the  companies  were  unreasonably  high. 
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They  say  that  there  is  no  authority  for  the  establishment  of 
an  allowable  expense  factor  lower  than  such  average  and  that 
the  establishment  of  such  a  factor  is  wrong  in  principle.  The 
question  of  the  authority  of  the  Superintendent  involves  the 
intent  of  Congress  in  enacting  Public  Law  327.  The  hearings 
oil  the  bill  before  a  sub-committee  of  the  Senate,  of  which 
Senator  buiton,  now  an  associate  justice  of  the  Supreme 
Court,  was  chairman,  included  a  statement  by  the  Superin¬ 
tendent  to  the  effect  that  the  administration  of  the  law 
740  would  involve  the  establishment  of  such  a  factor  for 
expenses.  A  representative  of  the  companies  who  was 
present  when  that  statement  was  made  testified  that  the 
companies  thought  the  bill  was  fair  and  that  they  had  no 
objection  to  its  enactment.  The  declared  purpose  of  the  Act 
is  “to  provide  for  regulation  of  certain  insurance  rates  in  the 
District  of  Columbia’’.  “The  word  ‘regulate’  is  one  of  broad 
import.  It  is  the  word  used  in  the  Federal  constitution  to  de¬ 
fane  the  power  of  Congress  over  foreign  and  interstate  com¬ 
merce,  and  he  who  reads  the  many  opinions  of  this  court  will 
perceive  how  broad  and  comprehensive  it  has  been  held  to 
be.”  {City  oj  St.  Louis  v.  Western  Union  Telegraph  Co., 
149  U.  S.  465,  37  L.  Ed,  810). 

i  Section  3  of  the  Act  authorizes  an  adjustment  of  rates  when 
the  Superintendent  determines  after  investigation  that  they 
are  excessive  or  unreasonable  and  provides  that  in  such  de¬ 
termination  the  Superintendent  shall  give  consideration  to  all 
factors  reasonably  attributable  to  the  risks  and  to  a  reason¬ 
able  profit.  Obviously  a  rate  cannot  be  reasonable  if  it  is 
based  upon  unreasonable  expense.  The  expense  of  insuring 
a  risk  is  a  factor  reasonably  attributable  to  the  risk,  and  a 
reasonable  profit  cannot  be  prescribed  if  the  unreasonableness 
of  any  element  of  the  rate  is  ignored.  “There  is  a  presumption 
against  a  construction  which  would  render  a  statute  inef¬ 
fective  or  inefficient  or  which  would  cause  grave  public  injury 
or  even  inconvenience.”  {U.  S.  v.  Powers ,  307  U.  S.,  214,  217). 
I  believe  that  the  intent  of  Congress  in  enacting  this  legisla- 
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tion  to  regulate  certain  insurance  rates  in  the  District  would 
be  frustrated  if  the  Superintendent  were  barred  from  the  con¬ 
sideration  of  expenses  or  any  other  factor  which  could  cause 
rates  to  be  excessive,  inadequate,  or  unreasonable.  For  many 
years  rates  for  Workmen’s  Compensation  insurance  in  the 
District  and  in  the  states  has  been  made  by  formulas  which 
include  for  expenses  not  the  average  of  all  companies  but  an 
established  allowable  factor.  In  the  District  37.5  per  cent 
is  allowed  for  expenses  in  the  rates  for  such  insurance. 

Sworn  reports  submitted  by  the  companies  of  their  under¬ 
writing  experience  in  the  District  show  that  a  considerable 
amount  of  the  business  herein  involved  is  written  by  com¬ 
panies  having  an  unreasonably  high  expense  ratio.  These 
reports  show,  for  example,  that  10  per  cent  of  the  business  of 
stock  companies  was  written  by  companies  having  in  the 
case  of  each  of  them  a  ratio  of  expenses  incurred  to  premiums 
written  of  more  than  65  per  cent.  In  other  words,  of  every 
premium  dollar  paid  by  District  policyholders  to  these  com¬ 
panies,  more  than  sixty-five  cents  was  used  for  expenses  alone. 
During  the  period  under  review,  the  companies  made  their 
own  rates  and  were  unrestrained  as  to  the  amount  of 
their  expenditures.  This  Department  has  not  in  any  way 
sought  to  prescribe  the  amounts  which  they  may  expend. 
There  are  many  and  various  items  of  expense  which  they  con¬ 
trol.  However,  in  the  administration  of  this  law  the  Super¬ 
intendent  does  have  the  responsibility  of  finding  how  much 
of  such  expenses  in  the  aggregate  may  reasonably  be  passed 
on  to  the  public  by  these  companies  in  the  form  of  rates  from 
which  insurance  premiums  are  calculated.  To  use  for 
741  rate  making  a  formula  which  would  include  any  un¬ 
reasonable  expense  of  any  company  and  to  require  the 
public  to  pay  rates  so  calculated  would  be  tantamount  to  pe¬ 
nalizing  the  District  policyholders  for  inefficiency  or  extrava¬ 
gance  on  the  part  of  the  companies.  It  would  be  contrary 
to  the  obvious  purpose  for  which  this  legislation  was  enacted. 
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One  of  the  principal  objections  of  the  companies  to  the 
expense  factor  arose  from  their  erroneous  conclusion  that  the 
determination  of  an  expense  factor  was  based  upon  the  expe¬ 
rience  of  seventy-three  companies.  The  seventy-three  com¬ 
panies  referred  to  in  the  order  were  not  cited  as  proof  that  an 
allowance  of  43%  for  expenses  is  correct.  On  the  contrary, 
such  reference  was  merely  to  indicate  that  such  an  allowance 
was  reasonable  and  was  not  confiscatory.  Actually  the  sworn 
reports  of  the  companies  disclose  that  126  of  them,  including 
both  stock  and  non-stock  companies,  with  a  premium  volume 
of  approximately  60%  of  the  whole,  had  an  average  ratio  of 
expenses  incurred  to  premiums  written  of  only  43.19.  Con¬ 
sidering  stock  companies  alone,  I  find  that  84  of  the  173  stock 
companies  wrote  50.69%  of  the  business  of  all  stock  companies 
and  had  an  average  expense  ratio  of  43.47.  In  the  order  of 
October  29  this  figure  was  used  without  the  decimal  fraction. 
In  view  of  these  facts  it  would  appear  that  the  43%  expense 
factor  in  the  order  of  October  29  is  reasonable,  but  upon 
further  consideration  and  in  order  to  provide  a  reasonable 
margin  for  any  possible  error  in  judgment,  I  will  allow  43.50% 
as  an  expense  factor  in  the  computation  of  profits  produced 
by  the  rates  herein  involved. 

Counsel  for  the  companies  contend  that  there  is  a  margin 
of  difference  between  expenses  in  Virginia  and  the  District 
and  that  therefore  the  allowance  of  43  per  cent  in  the  order 
compares  unfavorably  and  unfairly  with  the  allowance  for 
expenses  made  by  the  State  of  Virginia  in  the  case  of  Aetna 
v.  Commonwealth.  Counsel  contend  that  Virginia  allowed 
42^4  per  cent.  However,  analysis  of  the  opinion  of  the 
State  Corporation  Commission,  which  that  case  upheld,  shows 
that  Virginia  did  not  allow  42*4  per  cent,  but  instead  set 
that  figure  as  the  maximum  which  should  be  allowed  in  the 
case  of  any  individual  company  and  then  excluded  from  al¬ 
lowable  expenses  that  portion  of  the  expenses  of  56  companies 
which  was  excessive.  In  addition  thereto,  unallocated  invest¬ 
ment  expense  in  an  amount  equal  to  one-half  of  one  per  cent 
of  mean  invested  assets  was  excluded  by  Virginia  from  under- 
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writing  expense.  In  the  order  of  October  29,  only  one-eighth 
of  one  per  cent  was  so  excluded.  Furthermore,  in  this  connec¬ 
tion  it  should  be  noted  that  the  opinion  above  cited  charged 
the  companies  with  profit  from  the  increase  in  the  unearned 
premium  reserve  and  considered  the  profit  from  reinsurance 
in  unauthorized  companies.  In  addition  thereto  there  were 
excluded  from  expenses  certain  items  which  were  allowed 
here.  Although  the  District  reserves  the  right  and  has  au¬ 
thority  under  the  law  after  further  investigation  to  make  simi¬ 
lar  charges  and  exclusions,  it  has  not  done  so  for  reasons 
which  have  been  expressed  heretofore. 

742  The  companies  further  contend  that  the  order  of 
October  29  took  into  consideration  ocean  marine  and 
other  classes  of  business  which  are  not  subject  to  the  provisions 
of  Public  Law  327.  Here  again  the  companies  object  to  a  pro¬ 
cedure  which  is  identical  to  that  followed  for  years  in  the  State 
of  Virginia  where  such  classes  are  also  exempted  under  the  law. 
The  District  has  not  undertaken  to  regulate  those  excluded 
classes.  It  has  merely  considered  them  for  the  purpose  of 
segregating  the  experience  on  fire  and  extended  coverage. 
The  commingling  to  which  counsel  for  the  companies  object 
was  initiated  by  the  companies  in  keeping  their  records  so 
that  the  expenses  and  earned  premiums  for  all  classes  of 
business  in  the  District  are  intermingled.  With  few  exceptions 
their  records  do  not  show  earned  premiums  and  expenses  for 
the  classes  herein  involved  separately  for  the  District  and, 
therefore,  the  use  of  some  method  of  allocation  is  unavoidable. 
As  to  the  few  exceptions,  the  reports  used  in  this  investigation 
will  show  that  some  of  the  companies  did  report  actual  fig¬ 
ures  for  earned  premiums  and  that  where  so  shown  those  fig¬ 
ures  were  accepted  and  used  by  this  Department. 

The  companies  argue  that  the  inclusion  of  ocean  marine, 
which  is  a  low  acquisition  cost  class  of  business,  results  in  a 
distortion  of  the  expenses  allocated  to  the  classes  of  business 
here  under  review.  Figures  used  by  the  companies  in  illus¬ 
trating  the  alleged  distortion  were  not  obtained  from  their 
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own  reports  but  were  obtained  from  the  Spectator,  a  trade 
organization.  They  contend  that  the  Department  included 
more  than  §500,000  in  ocean  marine  premiums.  If  the  com¬ 
panies  objecting  to  the  order  had  completely  analyzed  the 
reports  submitted  to  this  Department  to  be  used  as  a  basis 
for  the  order,  they  would  have  found  that  the  Department 
actually  excluded  more  premiums  for  ocean  marine  insurance 
than  their  exhibits  show  were  written  in  the  District. 

The  companies  further  contend  that  the  Superintendent 
had  no  authority  to  consider  the  profit  to  the  companies  from 
the  investment  of  the  policyholders  equity  in  unearned  pre¬ 
miums.  One  of  their  witnesses  does  not  concur  with  them  in 
this  objection.  He  contends,  however,  that  such  profit  is  in¬ 
significant  because  an  amount  comparable  to  the  unearned 
premium  reserve  is  at  all  time  either  invested  in  Government 
bonds  or  not  invested  at  all.  The  policyholders  equity  in 
the  unearned  premium  represents  that  portion  of  premiums 
collected  in  advance  from  policyholders  which,  although  not 
earned  by  the  companies  under  the  contracts  involved,  is 
held  by  them.  It  is  mingled  with  all  other  funds  of  the  com¬ 
panies  and  is  so  invested  by  them.  The  calculations  on  which 
the  order  of  October  29  was  based  were  made  from  sworn 
annual  statements  furnished  by  the  companies  themselves  and 
such  calculations  are  mathematically  correct.  In  these  cal¬ 
culations,  as  in  the  allowance  for  expenses,  this  Department 
was  more  liberal  than  was  the  State  of  Virginia.  The  District 
treated  the  entire  amount  of  cash  in  banks  and  in  companies’ 
offices  as  being  invested,  thereby  reducing  the  rate  of  return. 
Virginia  did  not  do  so.  The  District  also  allowed  the  maxi¬ 
mum  of  ninety  days  for  premiums  in  course  of  collection  al¬ 
though  obviously  a  great  volume  of  such  premiums  is  col¬ 
lected  in  considerably  less  than  ninety  days.  The  State 
743  of  Virginia  allowed  forty-five  days.  Counsel  for  the 
companies  contend  that  their  argument  against  the  in¬ 
clusion  of  the  profit  from  the  investment  of  the  policyholders 
equity  in  unearned  premiums  is  supported  by  Aetna  v.  Hyde 
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(315  Mo.  113,  285  S.  W.  65)  and  Bullion  v.  Aetna  (151  Ark. 
519,  237  S.  W.  716).  Aetna  v.  Hyde  does  not  support  them; 
in  confutes  them  as  does  also  Aetna  v.  Commonwealth  (160 
Va.,  698, 169  S.  E.  859).  Both  of  these  cases  were  decided  after 
Bullion  v.  Aetna. 

The  companies  imply,  but  do  not  seriously  contend,  that 
the  five  dollar  minimum  premium  is  too  low.  The  amount  of 
five  dollars  was  not  proposed  by  this  Department  but  by  the 
companies  themselves  apparently  in  the  belief  that  it  was 
adequate  or  perhaps  because  they  had  no  figures  to  justify  any 
increase.  In  any  event,  their  references  to  the  minimum  pre¬ 
mium  are  not  relevant  to  this  investigation,  for  the  order  of 
October  29  did  not  affect  the  minimum  premium. 

The  companies  contend  that  because  this  hearing  extended 
into  1946  I  am  now  compelled  to  take  into  consideration  their 
experience  during  the  year  1945.  In  support  of  this  contention 
they  cite  that  partion  of  Public  Law  327  which  requires  a 
consideration  of  “ a  period  of  not  less  than  five  years  next 
preceding  such  investigation”.  This  investigation  began  on 
February  1,  1945,  with  the  sending  of  forms  to  the  companies 
for  the  reporting  in  detail  of  their  experience  for  the  five- 
year  period  next  preceding.  A  letter  was  sent  with  those  forms 
specifically  referring  the  companies  to  Sections  3  and  7  of 
Public  Law  327  and  requesting  that  the  required  information 
be  furnished  on  or  before  May  1,  1945.  In  April  1945,  I  con¬ 
ferred  with  representatives  of  the  companies  about  these  forms 
and  discussed  them  in  detail.  The  companies  proposed  no 
change  to  be  made  in  the  forms  and  raised  no  objection  to 
them.  The  investigation  was  delayed  by  the  requests  of  many 
of  the  companies  for  additional  time  in  which  to  make  the  re¬ 
port.  Thirty-nine  companies  reported  in  June  and  nine  re¬ 
ported  in  July  1945.  On  August  10,  1945,  a  copy  of  the  reca¬ 
pitulation  of  the  reports  was  furnished  to  representatives  of 
the  companies  and  they  expressed  the  desire  to  consider  mak¬ 
ing  some  recommendation  to  this  Department  with  respect  to 
a  formula  for  an  adjustment  of  rates.  The  companies  waited 
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until  September  17  and  then  informed  me  that  they  preferred 
not  to  make  any  such  recommendation  at  that  time.  The  in¬ 
vestigation  was  extended  into  1946  to  accommodate  the  com¬ 
panies.  Hearings  on  their  objections  would  have  been  com¬ 
pleted  in  1945  except  for  delays  for  which  they  alone  were  re¬ 
sponsible.  I  believe,  therefore,  that  there  is  no  merit  in  their 
contention  that  I  am  now  compelled  to  take  into  consideration 
their  experience  for  the  year  1945. 

The  companies  contend  that  the  proper  formula  for  com¬ 
puting  underw’riting  results  is  set  forth  in  a  resolution  adopted 
by  the  National  Association  of  Insurance  Commissioners  in 
1921.  The  order  of  October  29  clearly  shows  that  that  reso¬ 
lution  and  formula  were  given  careful  consideration. 
744  The  formula  was  devised  by  the  companies,  and  the 
printed  proceedings  of  the  National  Association  of  In¬ 
surance  Commissioners  show  that  the  resolution  was  adopted, 
after  much  controversy,  by  a  vote  in  which  only  twenty  of 
the  forty-nine  insurance  commissioners  participated.  The 
formula  provides  for  an  allowance  of  three  per  cent  for  con¬ 
flagrations,  but  the  companies  have  produced  nothing  to  show 
that  an  allowance  of  three  per  cent  or  any  other  amount  is 
proper  and  one  of  their  witnesses  stated  that  no  figures  are 
available  from  which  such  a  showing  could  be  made.  One  of 
the  exhibits  filed  by  the  companies  states  that  there  should  be 
no  limit  of  time  in  determinging  the  conflagration  hazard,  but 
the  same  exhibit  refers  with  approval  to  such  a  limit  imposed 
in  the  State  of  Virginia.  It  is  a  matter  of  common  knowl¬ 
edge  that  the  1921  formula  has  not  been  generally  used  by 
the  states.  It  is  significant  that  it  has  not  been  used  even  in 
those  states  whose  insurance  commissioners  voted  for  its 
adoption. 

There  is  considerable  merit  in  some  of  the  contentions  of 
the  companies  with  respect  to  extended  coverage  insurance. 
Although  the  experience  for  that  class  considered  alone  fully 
justifies  the  reduction  order,  I  am  impressed  by  the  showing 
that,  unlike  fire  insurance,  the  class  is  comparatively  new, 
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that  the  experience  is  lacking  in  uniformity,  and  that  the 
trend  of  losses  is  unfavorable.  I  believe,  therefore,  that  in 
all  fairness  I  am  justified  in  waiting  until  the  experience  ele¬ 
ments  are  more  stable  before  giving  full  credibility  to  the 
data  available. 

Although  the  companies  do  not  stress  the  point,  it  appears 
that  because  of  the  many  calculations  involved  in  computing 
premiums,  the  use  of  decimal  fractions  would  be  unduly, 
burdensome.  The  order  will  therefore  be  modified  to  ex¬ 
press  the  amount  of  reduction  without  the  use  of  decimal  frac¬ 
tions.  Similarly,  it  would  be  difficult,  to  correct  by  endorse¬ 
ment  the  many  policies  already  issued  to  become  effective 
on  or  after  January  1, 1946.  Many  of  such  policies  were  issued 
in  the  last  quarter  of  1945.  I  consider  it  fair,  therefore,  to 
change  the  effective  date  of  the  order  of  October  29. 

In  view  of  the  foregoing,  the  findings  and  conclusions  set 
forth  in  the  order  of  October  29,  1945,  are  amended  as  here¬ 
inabove  set  forth. 

It  is  ordered  that  the  order  of  October  29,  1945,  be  amended 
by  deleting  therefrom  the  last  two  paragraphs  thereof. 

It  is  further  ordered  that  effective  April  1,  1946,  the  rates 
for  fire  and  lighhtning  insurance  be  reduced  by  at  least  five 
per  cent  so  as  to  effect  an  annual  reduction  of  not  less  than 
$115,236.  This  reduction  in  the  amount  of  $115,236  will  be 
in  addition  to  the  reduction  tentatively  approved  on 
745  January  29, 1945,  and  now  finally  approved.  Therefore, 
the  total  amount  of  annual  reduction  resulting  from 
this  investigation  will  be  $332,236. 

This  order  shall  not  be  interpreted  as  requiring  a  reduction 
in  the  amount  of  the  minimum  premium. 

Albert  F.  Jordan, 
Albert  F.  Jordan, 
Superintendent  of  Insurance. 
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152  PLAINTIFFS’  EXHIBIT  NO.  15 

At  the  1919  annual  meeting  of  the  National  Convention  of 
Insurance  Commissioners,  held  in  Hartford,  Conn.,  certain  res¬ 
olutions  were  adopted,  with  the  queries  embodied  therein  and 
the  replies  thereto  were  prepared  and  printed  in  a  pamphlet 
entitled  “What  Constitutes  a  Reasonable  Underwriting  Profit 
and  the  Method  of  Determining  Same,”  published  by  the 
National  Board  of  Fire  Underwriters  through  its  Actuarial 
Bureau  Committee  in  1920. 

Following  a  review  of  these  replies,  the  Fire  Insurance  Com¬ 
mittee  of  the  National  Convention  of  Insurance  Commis¬ 
sioners  filed  its  report  with  the  Commissioners’  meeting  of 
December  7th,  1921,  which  report  was,  in  turn,  adopted  by  the 
Convention,  and  is  presented  herewith. 

153  REPORT  OF  THE  FIRE  INSURANCE  COM¬ 

MITTEE  TO  THE  NATIONAL  CONVEN- 
VENTION  OF  INSURANCE  COMMIS¬ 
SIONERS,  DECEMBER  7,  1921. 

Through  legislative  enactment  varying  degrees  of  control 
over  fire  insurance  rates  within  their  borders  have  been  as¬ 
sumed  by  several  States.  All  such  laws  are  based  upon  the 
principle  that  rates  between  risks  of  substantially  the  same 
hazard  must  not  be  discriminatory  but  some  go  further  and 
require  that  they  shall  be  no  higher  than  to  provide  a  “reason¬ 
able”  underwriting  profit.  In  one  State  the  percentage  of 
such  “reasonable”  profit  is  named  and  in  another  a  specific 
requirement  is  laid  down  that  the  conflagration  hazard  both 
within  and  outside  of  the  State  shall  be  taken  into  consid¬ 
eration. 

Further,  as  it  is  probable  that  in  the  future  other  States 
may  enact  legislation  of  similar  effect,  it  is  highly  important 
that  this  body  clearly  express  its  convictions  as  to  what  con¬ 
stitutes  a  reasonable  underwriting  profit  and  a  proper  and 
uniform  method  of  arriving  at  same. 
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365  PLAINTIFFS’  EXHIBIT  NO.  25 

(The  report  referred  to,  by  the  Department  of  In¬ 
surance  for  the  year  ended  June  30, 1945,  was  marked 
Plaintiffs’  Exhibit  No.  25,  and  received  in  evidence. 

It  is  as  follows:) 

DEPARTMENT  OF  INSURANCE 

The  Department  of  Insurance  administers  the  laws  of  the 
District  having  to  do  with  the  business  of  insurance.  Such 
administration  requires  the  Department  not  only  to  enforce 
the  law  but  also  to  determine  by  examination  the  financial 
status  of  insurance  companies  and  to  pass  upon  the  qualifi¬ 
cations  and  conduct  of  their  representatives.  Appropriate 
rules  and  regulations  are  promulgated,  policy  forms  and  sta¬ 
tistical  reports  are  analyzed,  and  outstanding  life  insurance 
policies  are  valued.  In  the  case  of  alleged  violations  of  laws 
or  rules,  hearings  are  conducted  by  the  Superintendent  of 
Insurance  and  on  occasion  penalties  as  provided  by  law 

366  are  imposed.  Related  duties  include  the  calculation 
and  collection  of  taxes,  fees,  and  penalties  and  the  giv¬ 
ing  of  assistance  to  the  public  in  controversies  arising  from 
policy  contracts. 

During  the  fiscal  year  just  ended  537  certificates  of  author¬ 
ity  were  issued  to  insurance  companies  and  4,117  licenses  were 
issued  to  agents,  solicitors,  and  brokers.  The  Department 
conducted  13  examinations  of  the  condition  and  affairs  of  in¬ 
surance  companies  domiciled  in  the  District.  In  such  exami¬ 
nations  the  financial  condition  of  the  company  is  determined 
and  any  improper  or  unlawful  practice  or  condition  is  re¬ 
vealed  and  corrected.  Reports  of  these  examinations  are 
prepared  in  written  form  and  are  kept  on  file  in  the  Depart¬ 
ment  for  the  benefit  of  the  public.  One  such  company  chose 
to  go  .into  liquidation  rather  than  meet  the  requirements  of 
the  Fire  and  Casualty  Act  and  the  rating  act.  The  company 
was  solvent  and  there  will  be  no  loss  to  policyholders  or 
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creditors.  In  the  case  of  agents,  brokers,  and  solicitors,  more 
than  500  written  examinations  were  given  to  test  the  qualifi¬ 
cations  of  such  persons,  and  in  numerous  cases  the  Department 
declined  to  issue  the  license  requested.  A  bond  in  the  amount 
of  §1,000  was  required  of  every  fire  and  casualty  broker  for 
the  benefit  of  any  person  who  may  suffer  loss  resulting  from 
fraud  or  dishonesty  on  the  part  of  such  person. 

367  The  Department  continued  its  study  of  the  expe¬ 
rience  of  companies  writing  workmen’s  compensation 

and  employers’  liability  insurance  in  the  District  and  effected 
a  reduction  in  the  general  rate  level  of  S.7  percent.  This  re¬ 
duction  will  save  the  District’s  private  employers  approxi¬ 
mately  §200,000. 

In  accordance  with  the  provisions  of  Public  Law  327,  Sev¬ 
enty-eighth  Congress,  approved  June  1,  1944,  the  Depart¬ 
ment  supervised  the  organization  of  the  Insurance  Rating  Bu¬ 
reau  of  the  District  of  Columbia.  That  Bureau  began  to 
function  on  September  2S,  1944,  and  during  the  fiscal  year 
filed  with  its  member  companies  numerous  rates,  rules,  and 
regulations.  With  certain  exceptions,  these  filings  were  tenta¬ 
tively  approved  pending  a  more  thorough  and  detailed  in¬ 
vestigation  of  all  rates,  rules  and  regulations  within  the  scope 
of  Public  Law  327.  The  Department  approved  a  fire  insur¬ 
ance  rate  reduction,  effective  January  1,  1945,  on  dwellings, 
apartments,  and  certain  other  classes  of  properties  in  the 
District.  That  reduction  was  estimated  to  amount  to  an 
annual  savings  to  property  owners  in  the  District  of  approxi¬ 
mately  §217,000.  The  Department  required  the  filing  by  all 
fire  insurance  companies  of  detailed  reports  of  experience  and 
hereafter  will  require  similar  reports  annually  due  to  the 
fact  that  Public  Law  327  contemplates  a  determination 

368  each  year  of  underwriting  results  for  the  immediately 
preceding  5-year  period  and  necessitates  a  thorough 

and  continuing  study  of  the  underwriting  experience,  rating 
plans,  forms,  schedules,  rules,  and  regulations  applicable  to 
the  District. 
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In  accordance  with  Public  Law  803,  Seventy-Seventh  Con¬ 
gress,  the  Department  continued  its  study  and  supervision  of 
the  insuring  of  motor  vehicles  for  hire  in  the  District.  This 
law  prohibits  the  writing  of  such  insurance  by  any  company 
until  the  Superintendent  of  Insurance  has  found  that  the  man¬ 
agement  of  such  company  is  capable  by  experience  or  other¬ 
wise  of  conducting  such  business  in  the  public  interest  and 
until  such  company  has  been  issued  a  certificate  of  approval 
by  the  Superintendent.  During  the  fiscal  year  additional 
rules  having  to  do  with  such  insurance  were  promulgated  by 
the  Superintendent  of  Insurance  and  appropriate  changes 
were  made  in  rates  and  premium  collection  procedure.  One 
new  rule  prohibits  the  making  by  any  company  of  invest¬ 
ments  in  which  its  own  officers  or  directors  are  pecuniarily 
interested.  Another  regulates  investments  so  that  assets  will 
be  more  liquid. 

Sworn  annual  financial  statements  were  required  of  all 
authorized  companies  and  thousands  of  policy  forms  sub¬ 
mitted  by  the  companies  for  approval  were  examined.  Cor¬ 
rections  were  required  when  found  to  be  necessary. 

The  income  of  the  Department,  consisting  of  taxes 
369  and  fees,  amounted  to  81,159,859.26  for  the  fiscal  year. 

This  figure  represents  an  increase  of  more  than  S80,000 
over  the  preceding  fiscal  year. 

In  1943  the  Department  prepared  a  bill  designed  to 
strengthen  the  laws  relating  to  industrial  life  insurance  and 
to  improve  certain  other  provisions  of  the  Life  Insurance  Act 
of  1934.  The  bill,  at  the  request  of  the  Commissioners,  was 
introduced  in  the  last  Congress  and  was  introduced  again 
this  year  as  S.  120.  The  bill  has  the  approval  of  the  Com¬ 
missioners  and  is  either  approved  or  not  opposed  by  the  in¬ 
surance  companies  which  would  be  affected.  This  proposed 
legislation  is  badly  needed  in  the  District  for  the  protection 
of  policyholders  and  it  is  to  be  hoped  that  it  will  be  enacted 
during  the  present  session  of  Congress. 

#  »  •  *  •  • 
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2783  DEFENDANT’S  EXHIBIT  0 

CONSTITUTION 
of  the 

INSURANCE  RATING  BUREAU  OF  THE 
DISTRICT  OF  COLUMBIA 

For  the  purpose  of  a  full  and  complete  compliance  with 
Public  Law  327,  78th  Congress,  Chapter  224,  2d  Session,  en¬ 
titled  “An  Act  to  provide  for  regulation  of  certain  insurance 
rates  in  the  District  of  Columbia  and  for  other  purposes,”  the 
fire  insurance  companies  and  other  insurers  authorized  to  effect 
in  the  District  of  Columbia  the  kinds  of  insurance  named  in 
the  said  law,  and  required  under  said  law  to  become  members 
of  a  rating  bureau,  do  hereby  organize  and  become  members  of 
such  rating  bureau,  and  do  subscribe  to  the  following: 

I. 

The  name  of  the  Bureau  shall  be  INSURANCE  RATING 
BUREAU  OF  THE  DISTRICT  OF  COLUMBIA,  (herein¬ 
after  referred  to  as  Bureau).  The  office  of  the  Bureau  shall 
be  located  in  the  City  of  Washington,  D.  C.,  where  all  records 
shall  be  kept. 


II. 

The  purpose  of  the  Bureau  shall  be  to  administer  rates  for 
such  kinds  of  insurance  risks  as  are  subject  to  the  provisions 
of  said  Act. 

Subject  to  the  approval  of  the  Superintendent  of  In- 
2784  surance,  the  Bureau  shall  have  power  to  establish  rea¬ 
sonable  agreements  and  by-laws  for  its  governance,  and 
to  adopt  reasonable  rules  and  regulations  necessary  to  cany- 
out  its  functions,  and  to  make  and  adopt  rules,  regulations, 
forms  and  policy  conditions,  in  connection  with  the  application 
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of  such  rates,  to  the  end  that  property  in  the  District  of 
Columbia  may  be  insured  upon  a  basis  that  is  fair  and  rea¬ 
sonable  to  the  insured  and  yields  a  fair  and  reasonable  profit 
to  the  insurers,  and  in  general  to  do  any  and  all  things  cal¬ 
culated  to  reduce  fire  hazards  in  the  District  of  Columbia. 

The  Bureau  shall  make  all  filings  with  the  Superintendent 
of  Insurance  on  behalf  of  its  members,  except  as  provided 
under  Article  XIII  hereof. 


The  members  of  the  Bureau  shall  consist  of  fire  insurance 
companies  and  other  insurers  authorized  to  transact  business 
in  the  District  of  Columbia  and  required  by  the  Act  herein¬ 
before  mentioned  to  become  members  thereof. 

IV. 

The  annual  meetings  of  the  Bureau  shall  be  held  in  the  City 
of  Washington,  District  of  Columbia,  during  the  month  of 
October  of  each  year  commencing  with  1945. 

Special  meetings  may  be  called  by  the  Chairman  of  the 
Governing  Committee  at  his  discretion,  and  shall  be  called 
when  requested  in  writing  by  at  least  nine  members  of  the 
Bureau,  but  no  business  shall  be  transacted  at  a  special 
meeting  except  that  which  is  specified  in  the  call  for  the 
same. 

2785  Written  notice  of  any  meeting  shall  be  mailed  to  all 
members  at  least  twenty  days  prior  to  the  date  of  such 
meeting,  giving  the  time  and  place,  and  in  case  of  a  special 
meeting  the  notice  shall  state  the  objects  thereof  in  addition 
to  the  time  and  place. 

One-third  of  the  membership  of  the  Bureau  shall  constitute 
a  quorum  for  the  transaction  of  business  at  any  meeting. 

Each  member  of  the  Bureau  shall  be  represented  at  any 
meeting  of  the  Bureau  by  an  executive  officer  of  such  member. 
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Each  member  shall  be  entitled  to  one  vote.  Voting  by  proxy 
is  not  permitted. 

V. 

The  government  and  control  of  the  Bureau  shall  be  vested 
in  a  Governing  Committee  composed  of  twelve  members,  at 
least  three  of  which  shall  be  companies  organized  in  the  Dis¬ 
trict  of  Columbia. 

Each  member  of  the  Governing  Committee  shall  be  repre¬ 
sented  by  an  executive  officer  of  said  member. 

Promptly  following  the  election  of  any  Bureau  member  to 
membership  on  the  Governing  Committee,  such  member  shall 
designate  an  executive  officer  to  serve  upon  the  Committee 
and  an  alternate  who  shall  also  be  an  executive  officer.  Such 
designation  shall  be  in  wTiting  and  addressed  to  the  Manager 
of  the  Bureau. 

Until  the  annual  meeting  in  October,  1945,  the  Governing 
Committee  shall  be  composed  of  the  following  companies 
represented  as  follows: 

2786  Firemen’s  Insurance  Company  of  Washington  and 
Georgetown,  represented  by  William  M.  Hoffman, 
President. 

Mutual  Fire  Insurance  Company  of  the  District  of  Colum¬ 
bia,  represented  by  Charles  M.  Boteler,  Vice  President. 

National  Capital  Insurance  Company  of  the  District  of 
Columbia,  represented  by  William  N.  Payne,  Jr.,  President. 

Continental  Insurance  Company  N.  Y.,  represented  by 
B.  M.  Culver,  President. 

Fidelity  and  Guaranty  Fire  Corporation,  represented  by 
Harry  F.  Ogden,  President. 

Firemen’s  Insurance  Company  of  Newark,  N.  J.,  repre¬ 
sented  by  John  R.  Cooney,  President. 

Great  American  Insurance  Company  New  York,  represented 
by  A.  R.  Phillips,  President. 

!  Hartford  Fire  Insurance  Company,  represented  by  C.  S. 
Kremer,  President. 
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The  Home  Insurance  Company  New  York,  represented  by 
H.  V.  Smith,  President. 

North  British  and  Mercantile  Insurance  Company,  repre¬ 
sented  by  R.  T.  Stewart,  Secretary. 

Pennsylvania  Lumbermens  Mutual  Fire  Insurance  Com¬ 
pany,  represented  by  H.  J.  Pelstring,  President. 

The  Travelers  Fire  Insurance  Company,  represented  by 
Esmond  Ewing,  Vice  President. 

At  the  annual  meeting  of  the  Bureau  to  be  held  in  October, 
1945,  four  members  of  the  Governing  Committee  shall 
2787  be  elected  for  one  year,  four  for  two  years,  four  for  three 
years;  and  thereafter  at  each  annual  meeting  there  shall 
be  elected  to  the  Governing  Committee  for  the  term  of  three 
years,  four  successors  for  the  members  whose  terms  shall  then 
be  expiring.  Any  vacancy  in  the  Governing  Committee  shall 
be  filled  by  the  remaining  members  thereof  for  the  unexpired 
term.  Seven  members  shall  constitute  a  quorum  at  any 
meeting  of  the  Governing  Committee. 

VI. 

The  Governing  Committee  shall  be  responsible  for  and  have 
general  supervision  and  control  over  the  business  and  opera¬ 
tions  of  the  Bureau;  shall  enact  such  lawful  by-laws,  rules 
and  regulations  as  it  may  deem  necessary ;  shall  annually  elect 
its  Chairman  who  shall  not  succeed  himself  for  more  than 
one  term;  shall  elect  all  officers,  appoint  all  employees,  deter¬ 
mine  their  salaries  and  have  power  to  remove  such  employees; 
shall  employ  such  experts  as  may  be  advisable  to  effectively 
accomplish  the  purposes  of  the  Bureau ;  shall  appoint  an  Exe¬ 
cutive  Committee  and  such  other  standing  and  temporary 
committees  as  may  be  deemed  necessary  and  shall  designate 
the  Chairman  and  Vice-Chairman  of  each  such  Committee; 
shall  define  and  limit,  subject  to  this  Constitution,  the  powers 
and  duties  of  such  committees  and  prescribe  the  terms  of  office 
of  the  members  thereof.  Members  of  all  such  committees  shall 
be  officers  or  salaried  employees  of  Bureau  members. 
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2788  VII. 

The  Executive  Committee  shall  be  appointed  annually,  and 
shall  consist  of  nine  members,  any  five  of  whom  shall  con¬ 
stitute  a  quorum. 

VIII. 

The  Executive  Committee  shall  administer  the  business  and 
affairs  of  the  Bureau  under  the  direction  of  the  Governing 
Committee,  and  shall  have  power  to  initiate,  intervene  and 
conclude  with  the  Superintendent  of  Insurance  of  the  District 
of  Columbia  any  matter  subject  to  the  provisions  of  the 
Act  hereinbefore  mentioned. 

IX. 

Assessments  for  the  maintenance  of  the  Bureau  shall  be 
levied  by  the  Governing  Committee,  and  are  to  be  based  on 
the  gross  premiums  less  return  premiums,  of  the  previous  cal¬ 
endar  year  from  direct  business  transacted  in  the  District  of  * 
Columbia  on  such  kinds  of  business  as  are  subject  to  the  pro¬ 
visions  of  the  Act  hereinbefore  mentioned,  as  shown  by  the 
sworn  annual  statement  of  each  of  the  members.  Assessments 
so  levied  shall  be  due  and  payable  in  two  installments  on  dates 
to  be  fixed  by  the  Governing  Committee.  Assessments  to 
cover  membership  for  less  than  a  calendar  year  shall  be  pro 
rata  of  the  annual  assessment. 

In  the  event  of  the  licensing  by  the  Superintendent  of  In¬ 
surance  of  a  new  insurer  the  assessment  on  such  new 

2789  member  shall  be  based  on  the  gross  premiums  less  re¬ 
turn  premiums  for  the  current  year,  and  such  new  mem¬ 
ber  shall  pay  8100.00  to  the  Bureau  on  its  licensing,  such 
amount  to  be  credited  to  the  proper  assessment  when  the  cor¬ 
rect  figures  for  the  year  are  obtained,  any  overpayment  to  be 
returned  to  the  insurer  should  the  amount  of  the  assessment 
be  less  than  the  said  sum. 

A  minimum  charge  of  $50.00  shall  be  maintained  annually 
against  each  member  for  each  year  or  part  thereof. 
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X. 

Should  any  member  withdraw  from  the  District  of  Colum¬ 
bia,  it  shall  give  written  notice  to  the  Bureau,  which  shall  im¬ 
mediately  advise  the  Superintendent  of  Insurance,  but  any 
assessment  levied  or  incurred  prior  to  withdrawal  must  be 
paid  and  no  refund  of  assessment  shall  be  made. 

XI. 

Upon  the  failure  of  any  member  to  pay  an  assessment  with¬ 
in  thirty  days  after  it  is  due  and  payable,  the  Bureau  shall 
report  such  delinquency  to  the  Superintendent  of  Insurance 
for  appropriate  action. 


xn. 

The  records  of  the  Bureau  shall  be  open  to  inspection  dur¬ 
ing  reasonable  business  hours,  and  at  such  other  times  as  the 
Superintendent  of  Insurance  shall  require,  to  the  Superin¬ 
tendent  of  Insurance  and  to  any  property  owner  or  person 
having  proper  interest  therein. 

2790  XIII. 

Each  member  of  the  Bureau  does,  by  becoming  a  member 
thereof,  authorize  and  empower  the  Bureau  to  act  as  its  repre¬ 
sentative  in  making  all  filings  with  the  Superintendent  of  In¬ 
surance  of  the  District  of  Columbia,  provided,  however,  that 
any  member,  in  the  case  of  any  proposed  deviation,  shall 
make  its  filings  in  accordance  with  the  provisions  of  Section  5 
of  the  Act  hereinbefore  mentioned. 

y.  xiv. 

An  insurer  upon  signing  two  copies  of  this  Constitution, 
and  filing  them  with  the  Bureau,  thereby  becomes  a  member 
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of  the  Bureau,  and  thereby  agrees  to  be  bound  by  all  the  pro¬ 
visions  hereof  and  by  all  by-laws,  rules  and  regulations  made 
in  pursuance  hereof  as  now  or  hereafter  duly  and  lawfully 
adopted  and  promulgated.  The  Bureau  shall  file  one  copy 
with  the  Superintendent  of  Insurance  of  the  District  of 
Columbia. 

XV. 

.Amendments  to  this  Constitution  may,  subject  to  the  ap¬ 
proval  of  the  Superintendent  of  Insurance,  be  acted  upon  at 
any  regular  or  special  meeting  of  the  Bureau,  provided  that 
the  proposed  amendment  has  been  sent  in  writing  to  all  the 
members  at  least  twenty  days  in  advance  of  said  meeting. 
An  affirmative  vote  of  not  less  than  two-thirds  of  the  mem¬ 
bers  present  at  any  such  meeting  shall  be  required  for  adop¬ 
tion  of  any  amendment  to  this  Constitution. 

2791  For  a  period  of  six  months  from  the  date  of  the  ap¬ 
proval  of  this  Constitution  by  the  Superintendent  of 
Insurance,  the  Governing  Committee  may  submit  any  pro¬ 
posed  amendment  to  the  members  of  the  Bureau  by  mail,  or 
telegraph,  and  upon  the  concurrence  of  two-thirds  of  the 
members  voting  within  the  time  specified  in  the  notice  of 
the  proposed  amendment  (provided  at  least  one-third  of  the 
members  vote)  the  amendment  shall  be  adopted.  Not  less 
than  ten  days  shall  be  given  to  vote  if  notice  is  given  by  tele¬ 
graph,  and  not  less  than  twenty  days  shall  be  given  to  vote  if 
notice  is  given  by  mail.  Other  than  as  herein  provided,  voting 
by  mail  or  telegraph  is  prohibited. 


(Name  of  Member) 
By - 


Date: 


(Title) 
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Excerpts  from  the  Record  of  Proceedings  before  the  District 
Court  of  the  United  States  for  the  District  of  Columbia 
(Transcript  of  Proceedings  before  Justice  Holtzoff): 


17  MR.  KAPLAN:  All  right,  sir. 

And  you  will  find  my  reply  to  that,  inwhich  I  dis¬ 
agree  with  him;  and  you  will  find,  if  the  Court  please,  as  we 
move  along  in  that  record,  the  various  requests  made  by  mo, 
representing  the  companies,  that  the  Superintendent  of  In¬ 
surance  support  his  order  with  some  evidence  or  proof,  and 
the  position  taken  that  it  wasn’t  their  duty  to  do  it,  that  they 
didn’t  intend  to  do  it — they  raised  no  objection  to  the  order 
and,  therefore,  we’re  offering  no  proof — 

THE  COURT:  As  I  understand,  one  of  the  basic  ques¬ 
tions  in  this  proceeding  is  whether  there  should  have  been  a 
hearing  prior  to  the  promulgation  of  the  order,  and  that  is 
very  largely  a  question  of  law. 

MR  KAPLAN:  True — right;  but  factually,  I  want  to 
call  Your  Honor’s  attention  to  what  happened,  which  you  will 
find,  and  which  we  will  introduce  here,  plus  the  proposition 
that  you  will  find  in  the  answer — the  contention  is  now  made, 
so  that  you  will  have  it  squarely  presented  to  you,  and  it  is 
very  brief,  and  I  would  like  to  read  to  Your  Honor  just  what 
they — 

THE  COURT:  Pardon  me  just  a  moment.  Will  you 
suspend  a  moment,  please? 

THE  DEPUTY  CLERK:  All  jurors  are  excused  until  to¬ 
morrow  morning  at  9:45  a.  m.  Be  back  in  this  court- 

18  room  tomorrow  morning  at  9:45.  Pass  out  quietly, 
please.  . 

MR.  KAPLAN :  On  page  12  of  the  answer,  Allegation  10, 
the  statement  is  made: 
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“The  Superintendent  admits  that  the  order  of 
October  29,  1945,  was  issued  without  giving  the  com¬ 
panies  a  hearing,  and  that  some  companies  made 
objections  to  the  order  after  it  was  issued.”  That  is 
on  page  12,  if  Your  Honor  please,  in  paragraph  10. 

THE  COURT:  Now,  were  you  given  an  opportunity  to 
present  objections,  were  you  given  access  to  all  of  the  infor¬ 
mation  and  data  on  which  the  Superintendent  had  acted 
and  which  he  had  considered  in  making  his  order? 

MR.  KAPLAN:  That  is  a  good  question,  and  I  will 
answer  it. 

We  were  given  access  to  such  data  as  we  asked  for  access  to. 
The  Superintendent  never  disclosed  what  it  is  that  he  relies 
upon,  or  relied  upon — never  submitted  that  to  us  on  the 
record  or  made  any  demand  we  knew  of,  and  we  never  knew 
it  until  yesterday. 

That  is  the  next  point,  and  yesterday  in  his  stipulation,  I 
will  read  what  he  said,  and  witnesses  will  testify — 

THE  COURT:  You  proceed  in  your  own  way.  I  do  not 
want  to  change  the  order  of  your  presentation,  and  you  have 
answered  my  question. 

19  MR.  KAPLAN:  Now,  finally  on  page  13  of  the 
answer,  the  Superintendent  says  that  Section  3  of  the 
Rating  Act,  in  the  middle  of  the  page,  “does  not  provide  for 
nor  require  a  hearing  in  order  to  make  the  investigation  re¬ 
quired  or  the  adjustment  of  rates  authorized  by  the  provi¬ 
sions  of  the  Act.” 

And  Your  Honor  asked  me  a  question  and  I  think  it  is 
answered  on  page  15  of  the  answer,  in  Allegation  14.  I  should 
like  to  read  that,  if  Your  Honor  please. 

“In  answer  to  paragraph  14  of  the  complaint,  the 
Superintendent  admits” — 

This  is  paragraph  14  of  the  answer,  page  15, —  “that 
he  refused  and  failed  to  introduce  evidence  or  data 
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in  support  of  the  order  of  October  29th,  other  than  as 
contained  in  the  said  orders.”  I  think  that  answers 
the  question. 

THE  COURT:  What  paragraph  of  the  answer  is  that, 
Mr.  Kaplan? 

MR.  KAPLAN :  That  is  paragraph  14  on  page  15. 

THE  COURT:  Thank  you. 

MR.  KAPLAN:  And  the  very  next  sentence,  you  see: 

“He  denies  it  was  his  duty”  then  to  do  so. 

THE  COURT:  Yes,  I  have  that. 

MR.  KAPLAN:  If  Your  Honor  please,  we  will  show  we 
were  served  with  this  proposed  stipulation,  and  our  proof 
will  show  that  for  the  first  time  an  attempt  is  made  as 
20  of  yesterday  or  the  day  before — 

MR.  HARRISON  (interposing):  Why  don’t  you 
state  the  facts,  that  you  were  given  that  at  11  o’clock  Monday 
morning? 

MR.  KAPLAN:  I  may  say,  it  might  have  been  the  day 
before  yesterday. 

Your  Honor,  for  the  first  time  in  the  proposed  stipulation, 
which  is  this,  they  wanted  us  to  concede: 

“The  Superintendent  in  his  order  dated  October  29, 
1945,  and  amendatory  order  dated  February  1,  1946 
took  into  consideration: 

“1.  The  Rating  Bureau  Act; 

“2.  The  information  furnished  on  the  forms  sub¬ 
mitted  by  the  companies  pursuant  to  his  request  of 
February  1  1945; 

“3.  Information  available  from  annual  statements 
filed  in  his  office  by  the  companies  pursuant  to  the 
requirements  of  the  Fire  and  Casualty  Act,  and  tax 
statements  similarly  filed  in  his  office; 


“4.  Best’s  Insurance  Reports; 

“5.  Proceedings  of  the  National  Association  of  In¬ 
surance  Commissioners; 

“6.  Report  and  opinions  of  various  insurance  de¬ 
partments  as  to  premium  and  loss  experience  and 
other  matters  pertaining  to  rates  and  rate  regu- 
21  lations  including  specifically  the  report  of  the 
i  State  Corporation  Commission  of  Virginia  in 

Fire  Insurance  Rate  Case  No.  3602,  and  litigation 
cited  in  three  cases  referred  to  in  this  memorandum; 

“7.  The  laws  of  various  States,  including  Virginia, 
Maryland,  North  Carolina,  New  York,  Illinois, 
Kansas,  Missouri  and  Arkansas; 

“8.  Reports  of  the  Commission  appointed  by  Gov¬ 
ernor  Harry  Byrd  to  investigate  fire  insurance  in  the 
State  of  Virginia; 

“9.  Reports  of  experience  and  trends  as  shown  by 
publications  such  as  The  Spectator,  Best  and  Com¬ 
pany,  and  others; 

“10.  Report  of  the  Fire  Marshal  of  the  District  of 
Columbia; 

“11.  Hearings  by  committees  of  the  Congress  on 
Public  Law  327,  78th  Congress; 

“12.  Comments,  argument  and  testimony  present¬ 
ed  by  the  companies  in  support  of  their  objections  to 
the  order  of  October  29,  1945.” 

THE  COURT:  Well,  now,  before  you  presented  your  ob¬ 
jections,  were  you  given  an  opportunity  to  inspect  all  this 
material  particularly  the  answers  to  the  questionnaire? 

MR.  KAPLAN :  We  were  given  the  opportunity,  if  I  may 

answer  that  again,  and  I  think  the  testimony  will  in-' 
22  dicate  it,  to  inspect  such  data  as  we  asked  for  an  in- 

i  spection  of;  but  no  disclosure  was  made  by  the  Super¬ 

intendent  of  these  items  which  he  said  he  relied  upon. 
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THE  COURT :  That  is  what  my  question  was  directed  to. 

MR.  KAPLAN :  No,  sir.  We  never  heard  of  it,  and  the 
proof  will  show  that  we  never  heard  of  some  until  they  were 
presented  to  us  on  Monday. 

THE  COURT:  Well,  I  assume,  as  I  have  listened  to  you 
read  this  enumeration,  that  perhaps  the  principal  items  were 
the  answers  to  the  questionnaires  supplied  by  these  two 
hundred  or  so  companies. 

Were  those  answers  to  the  questionnaires  made  available  to 
you  for  your  inspection? 

MR.  KAPLAN:  Yes,  sir;  but  I  do  not  for  a  moment  as¬ 
sume  that  they  were  the  most  important  items,  because  we 
will  show  you  that  in  a  major  part  he  didn't  pay  any  atten¬ 
tion  to  them,  in  other  words,  that  is  one  of  our  grievances  here. 

THE  COURT:  That  goes  to  the  merits. 

MLR.  KAPLAN:  That  is  true. 

THE  COURT:  The  question  of  sufficiency  of  evidence. 

I  take  it  that  there  are  two  branches  to  your  case:  One  is 
the  basic  procedural  objection,  namely,  that  the  order  was 
made  without  a  hearing;  and,  second,  the  objection  going 
to  the  substance,  namely,  that  there  is  not  substantial  evi¬ 
dence  supporting  the  order — am  I  right  in  so  conceiving 
23  your  case? 

MR.  KAPLAN:  That  is  correct,  yes,  sir.  I  will 
say,  however,  on  this  part  of  the  case  that  I  think  we  have 
fully  covered  it  in  our  memorandum. 

#»**** 

62  EVIDENCE  ON  BEHALF  OF  THE  PLANTIFFS 
Thereupon — 

WALTER  M.  BASTIAN 

was  called  as  a  witness  for  and  on  behalf  of  the  Plaintiffs  and, 
having  been  first  duly  sworn,  was  examined  and  testified  as 

follows: 
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DIRECT  EXAMINATION 
BY  MR.  KAPLAN: 

Q  Mr.  Bastian,  you  are  a  member  of  the  bar  of  the  District 
of  Columbia?  A  I  am. 

Q  Will  you  please  state  for  how  long  you  have  been  a  mem¬ 
ber  of  the  bar  of  the  District?  A.  Since  1913. 

63  Q  You  are  counsel  for  the  defendant,  Rate  Organiza¬ 
tion  of  the  District  of  Columbia?  A  The  Insurance 

Rating  Bureau  of  the  District  of  Columbia,  yes,  sir. 

Q  And  how  long  have  you  been  counsel  for  that  Bureau? 
A  Since  its  organization,  or  prior  thereto.  I  prepared  the 
constitution  of  the  Bureau,  which  was  submitted  to  and  ap¬ 
proved  by  the  Superintendent  of  Insurance. 

Q  State  approximately  when  that  was.  A  I  think  I  was 
employed  sometime  in  July  or  August,  1944,  and  the  constitu¬ 
tion  was  drafted  and  was  approved  by  the  Superintendent  of 
Insurance  on  September  6,  1944. 

Q  After  September  of  1944,  and  prior  to  December  31, 
1944,  did  you  on  behalf  of  the  Rating  Organization  file  with 
the  Superintendent  of  Insurance  of  the  District  proposed 
adjustments  of  rates?  A  We  did. 

Q  Can  you  state,  Mr.  Bastian,  approximately  when  that 
was?  A  I  think  it  was  December  29,  1944;  I  am  not  sure 
of  the  exact  date,  but  I  think  that  is  correct. 

Q  When  were  those  rates  to  become  effective?  A  January 
1,  1945.  »  *  ~ 

Q  And  have  they  been  in  effect  since  January  1, 

64  1945?  A  Yes,  they  were  approved  by  the  Superin¬ 
tendent,  I  think,  on  February  1,  effective  as  of  January 

1,  1945.  • 

!  Q  Shortly  after  that,  and  in  the  month  of  February,  1945, 
did  the  Superintendent  of  Insurance  transit  to  each  insurance 
company  which  was  a  member  of  the  Rating  organization  a 
letter,  a  copy  of  which  I  show  you?  A  I  can’t  answer  that 
question,  Mr.  Kaplan.  -c-* 
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The  Superintendent  sent  a  copy  of  that  to  the  Rating  Bu¬ 
reau  for  our  information,  but  whether  he  sent  it  to  all  the 
companies  or  not,  of  course,  I  don’t  know. 

MR.  KAPLAN :  Will  it  be  conceded  that  is  a  copy  of  the 
letter  that  was  sent  under  the  date  of  the  letter  to  each  in¬ 
surance  company  transacting  business  in  the  District  of  Co¬ 
lumbia? 

MR.  HARRISON :  That  is  the  same  letter  referred  to  by 
the  Superintendent  in  his  order  of  October  29,  1945,  isn’t  it, 
Mr.  Kaplan? 

MR.  KAPLAN:  It  is  referred  to  in  your  answer,  and  I 
am  not  certain  at  the  moment,  Mr.  Harrison,  whether  it  is 
referred  to  in  the  order. 

THE  COURT:  Is  that  the  letter  transmitting  the  ques¬ 
tionnaire? 

MR.  KAPLAN:  Yes. 

THE  COURT:  Can’t  we  stipulate  as  to  that? 

65  MR.  KAPLAN :  That  is  what  I  am  asking. 

MR.  HARRISON:  Yes.  I  just  want  to  know  if  it 
is  the  same  letter. 

THE  COURT:  I  don’t  think  we  need  to  have  a  witness 
to  that. 

MR.  HARRISON :  Certainly  not. 

MR.  KAPLAN:  I  offer  that  in  evidence. 

THE  COURT:  It  is  stipulated  that  a  copy  of  this  letter 
was  sent  to  each  fire  insurance  company  doing  business  in  the 
District  of  Columbia. 

MR.  HARRISON :  Subject  to  the  Act,  yes,  sir,  and  also  to 
the  Rating  Bureau. 

(Letter  dated  February  1,  1945  from  Albert  F.  Jordan, 
Superintendent  of  Insurance,  to  Continental  In¬ 
surance  Company  marked  Plaintiff’s  Exhibit  1  and 
received  in  evidence.) 
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THE  WITNESS :  That  letter  was  not  sent  to  the  Rating 
Bureau. 

MR.  HARRISON :  I  said  a  copy  of  it. 

MR.  KAPLAN:  Pardon  me? 

THE  WITNESS:  I  said  that  letter,  or  a  copy  of  it,  was 
not  sent  to  the  Bureau.  Mr.  Hazelhurst  has  what  was  sent 
to  the  Bureau,  I  believe. 

BY  MR.  KAPLAN: 

Q  Do  you  reeall,  Mr.  Bastian,  when  after  Febru- 

66  ary  you  discussed  the  subject  matter  of  the  letter,  if  at 
all,  with  the  Superintendent  of  Insurance?  A  I  never 

discussed  it  with  the  Superintendent  of  Insurance  until  the  re¬ 
plies  were  all  received. 

Q  By  “replies”  are  you  speaking  about  replies  from  the 
companies?  A  Yes. 

Q  Are  you  speaking  about  the  information  which  the  Sup¬ 
erintendent  asked  them  to  file?  A  Yes,  sir. 

Q  I  show  you  a  blank  set  of  forms  and  ask  you  whether 
this  is  a  set  of  the  forms  which  were  enclosed  with  the  letter 
marked  Plaintiffs’  Exhibit  1?  A  That  is  a  copy  of  the  en¬ 
closure  that  was  sent  to  us,  and  I  assume  is  also  a  copy  of 
what  went  to  the  companies. 

THE  COURT :  Mr.  Kaplan,  perhaps  I  misunderstand  the 
situation,  but  my  understanding  is  that  at  pre-trial  all  these 
matters  were  stipulated,  and  you  don’t  have  to  identify  them. 

!MR.  KAPLAN:  I  am  trying  to  identify  them  for  the 
record  so  the  record  may  show  what  it  is  I  am  offering. 

!  THE  COURT:  You  don’t  have  to  do  that,  if  it  is  stipu¬ 
lated.  That  was  the  purpose  of  the  stipulation. 

MR.  KAPLAN:  All  right. 

THE  COURT :  You  might  as  well  do  away  with  the 

67  stipulation  if  it  isn’t  going  to  save  time. 

MR.  KAPLAN:  Then  I  offer  in  evidence  a  dupli¬ 
cate  copy  of  the  forms  which  were  enclosed  in  Plaintiffs’ 
Exhibit  1. 
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MR.  HARRISON:  We  have  no  objection.  The  fact  is  we 
thought  we  had  stipulated  that. 

(The  set  of  blank  forms  addressed  to  the  Superintend¬ 
ent  of  Insurance  of  the  District  of  Columbia,  mark¬ 
ed  Plain tiles'  Exhibit  2  and  received  in  evidence.) 

BY  MR.  KAPLAN: 

Q  When  was  it,  approximately,  subsequent  to  February 
1945  that  you  discussed  the  subject  matter  of  the  forms  with 
the  Superintendent  of  Insurance?  A  On  September  7,  1945. 

Q  And  was  that  at  his  office?  A  At  his  office. 

Q  And  will  you  state  what  occurred  at  that  time?  A.  He 
had  asked  that  the  manager  of  the  Rating  Bureau,  Mr.  Hazel- 
hurst,  and  I  come  to  his  office,  which  we  did,  and  at  that  time 
he  handed  us  a  compilation  of  the  replies,  or  what  he  said 
was  a  compilation  of  the  replies  made  from  the  companies. 

At  that  time  he  asked  us  if  the  Rating  Bureau  would  be 
in  position  to  recommend  to  him  an  expense  formula  to  be 
used  in  connection  with  any  rate  matters.  Also  whether 
68  we  would  make  a  recommendation  as  to  a  profit  formula 
and  a  catastrophe  hazard  percentage. 

Q  Did  you  take  that  information  back  to  the  Rating  or¬ 
ganization?  A  Before  that  he  asked  me  if  we  could  have  such 
a  recommendation  in  ten  days.  I  told  him  we  could  not;  that 
Labor  Day  was  rapidly  approaching  and  it  would  take  us  at 
least  a  month  to  get  him  an  answer  from  the  Bureau;  that 
the  matter  had  to  be  taken  up  with  the  Governing  Committee; 
that  neither  the  manager  nor  I  had  power  to  make  any  recom¬ 
mendation. 

MR.  HARRISON:  May  I  understand  what  you  mean  by 
“before  that”? 

THE  COURT:  Withhold  that  question,  please. 

THE  WITNESS:  We  thereupon  extended  the  time  to  the 
7th  or  10th  of  September,  I  forget  the  date  it  was — the  7th,  I 
think. 
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BY  MR.  KAPLAN: 

Q  Did  you  subsequent  to  the  10th  of  September  go  back 
and  discuss  the  subject  matter  with  him  further?  A  I  came- 
back  with  him,  along  with  a  committee  of  the  Governing 
Committee  of  the  Insurance  Rating  Bureau  of  the  District 
of  Columbia, — that  after  having  taken  up  the  matter  with 
the  Governing  Committee  of  the  Rating  Bureau. 

MR.  KAPLAN :  Will  you  read  the  answer,  please? 

69  (Thereupon,  the  answer  was  read  as  above  recorded.) 

BY  MR.  KAPLAN: 

Q  Go  ahead.  A  At  that  time  we  told  him  that  for  reasons 
which  we  detailed,  that  the  Governing  Committee  did  not 
care  to  submit  an  expense  formula  but  that  they  had  a  sugges¬ 
tion  on  the  question  of  profit  percentage  and  on  conflagration- 
hazard  formula,  at  5  per  cent  profit  3  per  cent  conflagration 
hazard,  which  we  told  him  was  the  same  percentage  that 
had  been  adopted  by  the  Insurance  Commissioners’  Conven¬ 
tion  of  1921. 

We  told  him  that  the  District  of  Columbia  could  not  be 
singled  out  on  an  expense  formula  without  considering  the 
matter  nationwise;  that  while  perhaps  some  day  it  would  be 
possible  to  arrive  at  a  formula,  the  present  was  not  the  time, 
and,  therefore,  we  had  no  authority  to  make  any  suggestions 
to  him. 

Q  I  think  you  said  that  was  in  September?  A  Yes,  Sep¬ 
tember  17,  as  I  recall. 

Q  When  after  that  did  you  talk  to  the  Superintendent 
about  this  subject  matter,  Mr.  Bastian?  A  At  the  conclusion 
of  this  meeting  of  September  17  he  told  us  that  he  would  have 
to,  in  view  of  our  statement,  re-examine  his  position  and  we 
would  hear  from  him  later,  and  he  didn't  know  what  he 

70  would  do;  it  was  possible  he  would  issue  some  kind  of 
an  order  at  some  time. 

I  then  asked  him  to  let  me  see  any  order  he  might  issue 
before  it  was  issued.  He  promised  me  that  he  would. 
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Q  When  did  you  see  him  next  after  that?  A  On  the  23rd  of 
October,  1944. 

Q  Was  that  at  his  office?  A  That  was  at  his  office. 

THE  COURT:  What  is  the  bearing  of  this  line  of  testi¬ 
mony  on  the  issues  of  this  case? 

MR.  KAPLAN :  Just  on  the  question  of  notice  and  hear¬ 
ing.  That  is  our  first  point. 

THE  COURT:  I  thought  all  these  facts  could  be  stipu¬ 
lated,  that  there  was  no  hearing. 

As  I  understand  it,  there  was  no  hearing  before  the  order 
was  issued,  and  that  is  not  disputed,  so  aren’t  you  really — I 
don’t  want  to  cut  you  off  from  putting  in  evidence  that  you 
consider  necessary  especially  to  your  case,  but  I  thought  it  was 
uncontroverted. 

MR.  CROMELIN :  I  think  it  is  uncontroverted  that  there 
was  no  hearing,  Your  Honor,  but  at  the  same  time  the  answer 
of  the  Superintendent  sets  forth  all  these  facts  which  he 
contends  constitutes  legal  notice  and  in  effect  an  estoppal. 

THE  COURT:  I  wonder  if  we  can’t  agree  on  this.  The 
question  isn’t  whether  notice  was  necessary  but  whether  a 
hearing  was  necessary,  and  that  is  a  question  of  law, 
71  but  can  we  not  stipulate  that  no  hearing  was  given 
prior  to  the  promulgation  of  the  order? 

MR.  HARRISON:  Yes.  We  have  this  paragraph  in  the 
stipulation  that  was  handed  counsel  on  June  30th: 

“No  public  hearing  was  held  by  the  Superintendent 
prior  to  the  promulgation  of  the  order  of  October  29,  • 
1945.” 

That  is  in  the  answer.  I  read  that  from  the  answer. 

THE  COURT  :  Yes. 

MR.  KAPLAN:  But  their  contention  is  there  was  some 
letter  written,  and  I  would  like  to  get  the  fact. 

THE  COURT:  This  is  an  important  case  and  I  am  not 
going  to  bar  you  from  putting  in  such  evidence  as  is  admis- 
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sible  and  which  you  deem  necessary  to  your  case,  but  I  was 
only  making  a  suggestion  there  was  no  question  or  contro¬ 
versy  as  to  the  fact  that  no  hearing  was  had  prior  to  the  pro¬ 
mulgation  of  the  order. 

Proceed  in  your  own  way,  Mr.  Kaplan. 

MR.  KAPLAN :  We  asked  for  a  series  of  concessions  on 
that  subject  matter,  if  Your  Honor  please,  and  we  haven’t 
received  a  response. 

THE  COURT :  Can’t  we  stipulate  in  open  court  now  that 
no  public  or  private  hearing  was  given  to  anyone,  to  any 
interested  party,  by  the  Superintendent  of  Insurance  before 
the  promulgation  of  the  order?  Can  that  be  stipulated? 
72  MR.  HARRISON:  I  don’t  know  about  the  word 
“private”. 

THE  COURT:  No  hearing. 

MR.  HARRISON:  No  public  hearing  was  given,  but  we 
want  to  point  out  that  Mr.  Bastian  and  others  were  in  the 
Superintendent’s  office  and  went  over  these  forms  with  him 
before  they  answered  and  asked  for  relief  from  certain  specific 
details  and  were  given  that  relief. 

THE  COURT :  I  am  not  expressing  any  opinion  on  whether 
the  hearing  was  necessary. 

MR.  HARRISON:  We  have  agreed  to  stipulate  that  no 
public  hearing  was  given  prior  to  the  October  29  order. 

THE  COURT:  I  think  you  had  better  proceed  in  your 
own  way. 

MR.  KAPLAN :  I  am  not  clear  on  the  stipulation. 

THE  COURT:  I  think  you  better  proceed  in  your  own 
way. 

BY  MR.  KAPLAN: 

Q.  When,  after  September,  1945,  did  you  interview  the 
Superintendent  of  Insurance  again?  A  We  had  several  con¬ 
ferences  with  him.  The  one  I  remember  particularly  was  on 
November  15  at  which  Mr.  Harrison  the  Superintendent,  Mr. 
Stout  and  Mr.  Cook  were  present. 
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Q  Prior  to  the  issuance  of  the  order  on  October  29,  1944 
was  there  an  occasion  upon  which  he  showed  you  the  order? 
A.  Yes,  sir,  on  October  23,  1944,  he  showed  me  the 

73  order. 

Q  Will  you  state  to  the  Court  what  he  said  to  you 
on  that  occasion? 

A  At  that  time  he  said,  pursuant  to  his  promise  to  me,  that 
he  would  let  me  see  the  order,  he  was  showing  me  the  order, 
and  I  examined  it. 

I  told  him  I  thought  that  there  were  several  statements  in 
it  which  were  incorrect  as  to  fact,  two  of  which  I  think  he 
corrected  later,  and  that  I  thought  it  ought  not  to  be  issued 
as  a  final  order  without  an  opportunity  of  the  companies  to 
be  heard,  they  having  had  no  opportunity  to  be  heard. 

He  told  me  he  did  not  believe,  and  Mr.  Harrison  agreed 
with  him — Mr.  Harrison  was  also  present  on  that  occasion — 
that  it  was  necessary  that  he  should  give  a  hearing;  that  the 
law  of  the  District  was  not  as  it  was  in  certain  other  jurisdic¬ 
tions  where  show-cause  orders  were  issued,  and  Mr.  Stout, 
I  think,  got  me  out  a  copy  of  the  New  York  law  and  showed 
me  there  was  a  provision  there  for  a  show-cause  order  or 
some  hearing. 

Q  Was  the  order  subsequently  issued  on  October  29?  A  I 
might  also  say  the  Superintendent  told  me  he  was  showing 
this  to  me  as  a  matter  of  courtesy  and  that  the  substance  of 
it  would  not  be  changed. 

What  was  your  question? 

74  Q  Did  he  tell  you  anything  about  whether  you  should 
communicate  the  contents  of  the  order?  A  He  sug¬ 
gested  I  do  not  communicate  the  contents  of  the  order  to  any 
member  of  the  Governing  Committee. 

Q  Subsequently  on  October  29  was  that  first  order  issued? 

THE  COURT:  That  is  not  denied.  Don’t  put  in  testi¬ 
mony  on  matters  that  have  been  admitted. 

MR.  KAPLAN:  Now,  if  Your  Honor  please,  I  offer  in 
evidence  these  two  orders. 
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THE  COURT:  They  may  be  admitted. 

MR.  KAPLAN :  I  want  the  record  to  show  that  by  offering 
them  I  don’t  intend  to  be  bound  by  them. 

THE  COURT:  Of  course  not.  You  would  have  to  put 
them  in  evidence  in  order  that  we  can  review  them. 

You  don’t  have  to  make  all  those  saving  provisions. 

(Order  dated  October  29,  1945  was  marked  Plaintiff’s 
Exhibit  3  and  received  in  evidence.) 

(Order  dated  February  1,  1946  was  marked  Plaintiff’s 
Exhibit  4  and  received  in  evidence.) 

BY  MR.  KAPLAN: 

Q  Subsequent  to  October  29,  1944,  did  you,  Mr.  Bastian, 
and  Paul  Cromelin  of  the  District  bar  interview  the  Cor¬ 
poration  Counsel  of  the  District?  A  We  interviewed 
75  the  Corporation  Counsel  and  think  the  Superintendent 
and  his  assistants  on  the  15th  of  November. 

Q  At  that  time  to  your  knowledge  whom  did  Mr.  Cromelin 
represent?  A  He  represented  the  five  local  companies. 

Q  By  “local  companies”  you  mean  the  companies  which 
are  licensed  to  transact  business  in  the  District?  A  Yes. 

Q  And  which  were  organized  under  the  laws  of  the  Dis¬ 
trict?  A  That  is  correct. 

Q  Can  you  name  those  companies?  A  I  could  if  you  would 
let  me  see  that  paper  in  your  hand. 

THE  COURT:  Can  we  stipulate  that?  Just  read  a  list 
of  those  campanies  in  the  record. 

BY  MR.  KAPLAN: 

:Q  On  that  occasion,  Mr.  Bastian,  had  you  prepared  a  notice 
addressed  to  the  Commissioners  of  the  District  of  Columbia? 
A  Yes,  I  had  prepared  it  for  Mr.  Cromelin.  Mr.  Cromelin 
at  this  time  had  gotten  into  the  picture  because  the  Superin- 
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tendent  took  the  position,  and  I  think  correctly,  that  the 
Rating  Bureau  was  not  a  proper  party  to  this  order;  there 
was  a  complaint  made,  and  representing  the  Bureau  I 

76  felt  the  Bureau  should  have  separate  representation, 
and  Mr.  Cromelin  being  unfamiliar  with  the  case,  I 

prepared  an  objection  for  appeal  to  the  Commissioners  of  the 
District  of  Columbia,  because  the  time  of  the  20-day  appeal 
then  was  rapidly  approaching.  The  20  days  would  have  been 
up  on  the  18th  of  November,  which  was  a  Sunday.  Saturday 
the  District  didn’t  work  and  we  had  to  get  the  papers  in  by 
the  17th,  so  because  Mr.  Cromelin  was  not  familiar  with  it  I 
prepared  it  and  I  so  told  this  to  the  Corporation  Counsel 
and  to  the  Superintendent. 

Q  Subsequent  to  that  time  did  you  receive  a  letter  which 
the  Superintendent  of  Insurance  wrote  to  the  office  of  Crome¬ 
lin,  Townsend,  Camalier  and  Kirkland  about  the  order  of 
October  29,  1945?  A  I  did. 

Q  I  show  you  a  copy  and  ask  you  whether  that  is  the  copy 
of  the  letter? 

THE  COURT:  Mr.  Kaplan,  under  our  stipulation  you 
don’t  have  to  identify.  Just  offer  it  in  evidence  without  iden¬ 
tifying  it. 

MR.  KAPLAN :  I  offer  in  evidence  copy  of  a  letter  dated 
November  20,  1945  from  the  Superintendent  of  Insurance  to 
Mr.  Cromelin ’s  firm. 

MR.  HARRISON:  We  have  no  object. 

77  (Letter  from  Superintendent  of  Insurance  to  Cromelin, 

Townsend,  Camalier  and  Kirkland,  dated  Novem¬ 
ber  20,  1945,  marked  Plaintiffs’  Exhibit  5  and  re¬ 
ceived  in  evidence.) 

BY  MR.  KAPLAN: 

Q  Subsequently,  Mr.  Bastian,  did  the  insurance  companies 
authorized  to  transact  business  in  the  District  hold  a  meet¬ 
ing  in  New  York  City?  A  They  did. 
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Q  And  did  you  attend  that  meeting?  A  I  did. 

Q  And  can  you  tell  the  date  of  that  meeting?  A  If  you  will 
allow  me  to  look  at  this  diary  a  second — it  was  a  little  after 
the  middle  of  November.  I  had  several  meetings  up  there 
and  I  just  don't  recall  the  exact  date  of  that  one. 

Q.  I  understand  the  29th  of  November.  A  The  29th  is 
correct. 

Q  Were  you  present  at  that  meeting?  A  I  was. 

Q  Was  there  a  committee  appointed  at  that  meeting  to 
represent  the  companies?  A  There  was. 

Q  Was  it  subsequent  to  that  date  that  Mr.  Cromelin’s  firm 
was  retained  to  represent  the  company  plaintiffs,  other 
78  than  the  five  local  companies?  A  Yes,  they  employed 
you  and  Mr.  Cromelin. 

Q  Pardon?  A  They  employed  you  and  Mr.  Cromelin  and 
myself. 

Q  Mr.  Bastian,  you  said,  as  I  recall  it,  that  in  August  the 
Superintendent  of  Insurance  gave  you  a  copy  of  the  analysis 
sheets.  A  Yes. 

Q  Is  that  right?  A  That  is  correct.  It  was  on  the  7th  of 
August. 

MR.  KAPLAN:  I  offer  in  evidence,  if  the  Court  please,  a 
photostatic  copy  of  the  analysis  sheets  which  the  witness 
stated  were  given  to  him  in  August  by  the  Superintendent 
of  Insurance. 

THE  COURT:  Any  objection? 

MR.  HARRISON :  I  don’t  know  what  that  is,  Your  Honor. 
I  haven’t  seen  it  yet. 

If  this  may  be  identified  as  the  recapitulation  of  the  re¬ 
ports  we,  of  coure,  think  they  should  go  in. 

THE  COURT:  It  may  be  admitted. 

(Photostatic  copy  of  the  analysis  sheets  marked  Plain¬ 
tiffs’  Exhibits  A  to  I,  inclusive,  and  received  in 
evidence.) 
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MR.  KAPLAN :  Will  it  be  conceded  that  copies  of  Exhibit 
6-A  were  not  sent  by  the  Superintendent  of  Insurance 
79  to  the  insurance  companies  authorised  to  transact 
business  in  the  District? 

MR.  HARRISON:  It  will  be  stipulated  by  counsel  for 
the  Superintendent  that  the  recapitulation  was  submitted  to 
counsel  for  the  Rating  Bureau  who  represents  and  who  is 
representative  of  all  the  companies,  but  the  recapitulation 
was  not  sent  out  to  the  individual  companies  as  such. 

MR.  KAPLAN:  If  the  Court  please,  I  didn’t  ask  for  any 
such  concession.  Counsel  for  the  Rating  Bureau  is  not  counsel 
for  all  the  companies. 

THE  COURT :  We  will  exclude  that  characterization  from 
the  stipulation. 

It  is  conceded,  as  a  matter  of  fact,  is  it  not,  that  this  exhibit 
was  handed  to  the  witness  but  copies  were  not  sent  to  the 
individual  companies? 

MR.  HARRISON:  That  was  handed  to  the  witness  as 
counsel  for  the  Rating  Bureau. 

THE  COURT:  That  is  a  conclusion  of  law.  It  was 
handed  to  him;  whom  he  represented  I  suppose  there  seems 
to  be  a  difference  of  opinion. 

THE  WITNESS:  Not  at  that  time.  I  represented  the 
Rating  Bureau  at  that  time. 

THE  COURT:  Only  the  Rating  Bureau? 

THE  WITNESS :  That  is  right. 

THE  COURT:  Then  these  exhibits  were  handed 
SO  by  the  Superintendent,  or  his  counsel,  to  this  witness 
as  counsel  for  the  Rating  Bureau,  but  copies  were  not 
sent  to  the  individual  companies.  That  is  the  stipulation,  as 
I  understand  it. 

BY  MR.  KAPLAN: 

Q.  Do  you  know,  Mr.  Bastian,  whether  copies  of  that  ex¬ 
hibit  6-A  were  sent  by  the  Rating  Bureau  to  its  members? 
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A  It  was  not,  except  later  the  members  of  the  Governing 
Committee  were  furnished  photostatic  copies  of  it. 

MR.  KAPLAN:  I  think  I  referred  to  that  in  my  opening 
statement. 

BY  MR.  KAPLAN: 

Q  How  many  members  are  there  on  the  Governing  Com- 
mitte  of  the  Rating  Bureau?  A  Twelve. 

Q  And  was  the  subject  matter  considered  at  a  meeting  of 
the  Board  of  Governors  of  the  Rating  organization?  A  The 
subject  matter  of  this  exhibit? 

Q.  Yes.  A  No,  sir.  Copies  were  handed  to  them  but  they 
were  not  discussed  at  that  time. 

The  only  thing  discussed  by  the  members  of  the  Govern¬ 
ing  Committee  was  the  question  of  whether  they  would  sub¬ 
mit  a  formula  for  expenses  to  the  Superintendent. 

Q  Mr.  Bastian,  is  there  anything  upon  the  face  of 
81  Exhibit  6-A  which  substitutes  a  different  ratio  of  ex¬ 
pense  from  the  expense  as  found  there  as  a  result  of  the 
compilation?  A  There  was  not. 

MR.  HARRISON:  We  submit,  Your  Honor,  the  exhibit 
speaks  for  itself.  We  don’t  think  this  conclusion  from  the 
attorney  is  proper. 

THE  COURT:  The  question  has  been  answered,  so  I  will 
let  the  answer  stand. 

I  confess,  though,  I  didn’t  clearly  understand  the  question. 
Will  you  restate  it  to  me? 

MR.  KAPLAN :  May  I  have  it  reread? 

(Thereupon,  the  last  question  was  read  by  the  reporter 
as  above  recorded.) 

MR.  KAPLAN:  In  other  words,  this  substitution  ap¬ 
peared  for  the  first  time  in  the  order.  There  was  no  notice 
or  nothing  in  the  paper  there  that  conveyed  any  information. 

THE  COURT:  I  understand.  You  may  proceed. 
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BY  MR.  KAPLAN: 

Q  Was  there  anything  on  Hie  face  of  Exhibit  6- A  that 
reported  anything  on  unearned  premium? 

THE  COURT:  I  think  that  speaks  for  itself. 

MR.  KAPLAN:  AH  right. 

BY  MR.  KAPLAN: 

Q  Now,  later,  Mr.  Bastian,  did  you  in  company  with 

82  Mr.  Cromelin  and  myself  appear  at  the  office  of  the 
Superintendent  of  Insurance  of  the  District  of  Columbia  on 
the  14th  of  December?  A  We  did. 

Q  Of  1944?  A  We  did. 

Q  Was  that  the  date  which  was  fixed  by  him  in  a  letter 
which  has  been  marked  in  evidence?  A  Yes,  sir. 

Q  Did  we  also  appear  there  on  three  subsequent  dates  be¬ 
tween  that  date  and  the  middle  of  January,  1946?  A  We  did. 

MR.  HARRISON:  We  thought  we  had  stipulated  that, 
Your  Honor,  in  pre-trial. 

THE  COURT:  Yes;  there  is  no  use  going  over  matters 
that  are  stipulated. 

MR.  KAPLAN:  I  am  just  coining  to  one  more  question 
and  I  am  going  to  drop  this,  if  Your  Honor  please. 

THE  COURT:  Very  well. 

BY  MR.  KAPLAN: 

Q  During  the  appearances  before  the  Superintendent  of 
Insurance,  and  in  connection  therewith,  was  a  transcript  made 
of  the  matters  submitted  or  presented  to  him  and  of  the 
request  made?  A  There  was  a  stenographic  transcript. 

83  MR.  KAPLAN:  I  offer  in  evidence  a  copy  of  the 
transcript  of  the  statements  and  testimony  which  was 

presented  to  the  Superintendent  of  Insurance  of  this  District 
under  the  dates  stated  in  this  transcript. 

MR.  HARRISON:  If  Your  Honor  please,  we  don’t  wish 
to  make  any  technical  objection  to  the  tender  nor  do  we  care 
to  argue  it  at  length,  but  we  do  state  that  counsel  at  least 
should  show  the  purpose  for  which  this  is  offered. — 
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THE  COURT:  I  would  like  to  know  the  purpose  too. 

MR.  HARRISON: — before  we  have  to  make  our  objec¬ 
tion. 

MR.  KAPLAN:  It  is  offered  in  evidence  at  this  time  to 
indicate  the  demands  for  a  statutory  hearing  and  the  refusal 
to  do  that. 

If  that  can  be  stipulated — 

THE  COURT :  Stipulate  that,  because  I  don’t  see  why  we 
should  encumber  the  record  in  this  case  with  a  large,  thick 
volume,  so  you  state  the  facts  you  would  like  to  have  stipu¬ 
lated. 

MR.  KAPLAN:  I  would  like  stipulated,  if  the  Court 
please,  that  starting  at  the  bottom  of  page  5  of  our  summary 
of  plaintiffs’  contentions,  and  all  of  page  6  and  all  of  page  7 
and  to  the  middle  of  page  8,  are  extracts  taken  from  the  rec¬ 
ord  before  the  Superintendent  of  Insurance,  in  the  presence 
of  Mr.  Harrison,  in  connection  with  requests  for  a  hearing 
and  for  the  submission  of  evidence  and  proof. 

84  THE  COURT:  All  you  want  stipulated  is  that  the 
quoted  matter  on  pages  5,  6,  7  and  8  is  an  accurate 
transcript  of  matters  that  transpired  before  the  Superintend¬ 
ent  of  Insurance  on  December  14,  1945,  December  19,  1945, 
and  January  15,  1946. 

Will  that  be  stipulated? 

MR.  HARRISON:  Your  Honor,  we  are  willing  to  stipu¬ 
late  that  such  did  occur  but  we  are  not  admitting  that  this  is 
proper  evidence  here.  We  can  see  that  it  serves  no  useful 
purpose  and  answers  no  question. 

THE  COURT :  The  only  question  now  is:  Are  you  willing 
to  stipulate  it  as  a  fact  or  will  it  be  necessary  for  Mr.  Kaplan 
to  offer  testimony? 

MR.  HARRISON :  No,  sir,  we  will  stipulate,  but  we  Rave 
the  objection  to  its  becoming  evidence  because  it  is  incom¬ 
petent,  irrelevant  and  immaterial  and  has  no  probative  value 
and  is  of  no  consequence  in  this  case. 
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THE  COURT :  I  doubt  its  relevancy,  but  I  am  going  to 
overrule  the  objection  and  take  that  evidence,  and  those  facts 
are  stipulated. 

I  think  we  will  suspend  at  this  time. 

MR.  KAPLAN :  Before  Your  Honor  suspends,  we  are  talk¬ 
ing  about  pages  5,  6,  7  and  8  of  a  document  which  is  not  in 
evidence,  and  I  would  like  to  identify  it. 

THE  COURT:  Identify  it. 

85  MR.  KAPLAN :  I  am  identifying  the  pages  referred 
to  by  asking  that  this  memorandum  of  summary  of 

plaintiffs’  contentions  be  marked  for  identification. 

THE  COURT:  That  may  be  done. 

•  • 

(Pages  5,  6,  7  and  8  of  Memorandum  of  Summary  of 
Plaintiffs’  Contentions  marked  Plaintiffs’  Exhibit 
7  for  identification.) 

THE  COURT:  We  will  suspend  at  this  time. 

(Thereupon,  at  12:30  o’clock  p.m.,  a  recess  was  taken  until 
1:45  o’clock  p.  m.  of  the  same  day.) 

86  AFTERNOON  SESSION 

(The  hearing  was  resumed  at  1:45  p.  m.,  following  the 
taking  of  the  noon  recess.) 

MR.  HARRISON :  If  I  may  suggest,  before  we — 

THE  COURT:  Pardon? 

MR.  HARRISON:  I  understand  that  the  memorandum 
we  sent  Your  Honor — 

THE  COURT:  It  has  arrived. 

MR.  HARRISON:  We  regret  it  didn’t  reach  your  office 
yesterday. 

THE  COURT:  It  was  not  your  fault.  You  may  proceed 
with  Mr.  Bastian. 
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Thereupon — 


WALTER  M.  BASTIAN 

i 

resumed  the  stand  and  testified  further  as  follows: 

DIRECT  EXAMINATION  (resumed) 

BY  MR.  KAPLAN: 

Q  Mr.  Bastian,  in  your  discussion  with  the  Superintendent 
and  Mr.  Harrison,  after  the  order  of  October  29,  1945,  was 
there  any  discussion  as  to  whether  you  would  be  given  the 
right  to  examine  the  Superintendent  or  any  of  his  deputies,  or 
any  of  his  memoranda  or  data  that  he  took  into  consideration? 
A.  We  were  not. 

87  Q.  You  were  not  what?  A  Not  permitted  to  ex¬ 
amine  it,  but  we  were  told  we  would  not  be  permitted 

to  examine  the  Superintendent  or  his  deputies  in  connection 
with  the  data  on  which  they  based  their  decision. 

Q  And  approximately  when  was  that  statement  made  to 
you?  A  As  I  recall,  it  was  about  a  day  or  so  before  the  hear¬ 
ing  started. 

!  Q  That  is,  the  proceeding  on  December  14th?  A  Yes,  sir. 
Q  1945?  A  1945. 

Q  Was  that  after  the  order  of  October  29th,  1945  had  been 
issued?  A  It  was. 

Q  Now,  in  your  appearances  before  the  Superintendent  on 
December  14,  ’45;  December  19,  ’45;  January  3,  ’46;  Janu¬ 
ary  15,  ’46;  and  January  28,  ’46 — did  the  Superintendent 
of  Insurance  offer  any  testimony,  any  exhibits,  any  data  in 
evidence?  A  He  did  not. 

Q  Did  he  submit  any  testimony  or  any  exhibits  or  any 
data  for  inspection  at  any  of  those  hearings?  A  He  did  not. 
Q  Did  he  submit  any  proof  of  any  kind  at  any  of 

88  those  hearings?  A  He  did  not. 
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Q  All  right. 

MR.  KAPLAN:  I  would  like,  if  Your  Honor  please,  to 
have  this  paper  marked  for  identification. 

(The  proposed  stipulation  referred  to  was  thereupon 
marked  “Plain tiffs”’  Exhibit  No.  8  for  identifica¬ 
tion.) 

MR.  KAPLAN :  It  is  a  copy  of  the  proposed  stipulation 
presented  to  me  by  Mr.  Harrison  on  Monday.  That  is  his 
stipulation  which  asks  us  to  concede  certain  allegations  of 
fact. 


BY  MR.  KAPLAN: 

Q  Mr.  Bastian,  did  you  read  this  Plaintiffs’  Exhibit  No.  8 
for  identification?  A  I  did. 

Q  On  page  4  of  this  Plaintiffs’  Exhibit  No.  8  for  identifica¬ 
tion,  the  following  request — 

MR.  KAPLAN :  Has  Your  Honor  a  copy  of  that? 

THE  COURT:  Yes,  I  have. 

BY  MR.  KAPLAN: 

Q  The  Superintendent,  in  his  order  dated  October  29, 
1945— 

MR.  HARRISON  (interposing):  I  do  not  believe  His 
Honor  does  have  a  copy.  We  have  never  filed  it  be- 
89  cause  the  companies  did  not  agree  with  us  as  to  that 
stipulation. 

THE  COURT:  I  am  looking  at  a  document — what  docu¬ 
ment  are  you  reading  from? 

MR.  KAPLAN :  From  the  proposed  stipulation  which  Mr, 
Harrison  submitted  to  us. 

THE  COURT:  Is  it  stipulated  or  not? 

MR.  HARRISON:  They  have  not  agreed. 

THE  COURT:  It  is  something  you  offered? 

MR.  HARRISON:  Yes,  sir. 
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THE  COURT:  Are  you  stipulating  to  it? 

MR  KAPLAN:  No,  sir. 

THE  COURT:  Then,  it  is  net  in  the  case.  It  is  a  pro¬ 
posed  stipulation  that  you  have  not  accepted. 

MR.  KAPLAN:  That  is  true,  but  it  sets  forth  the  items 
he  took  into  consideration  in  coming  to  his  conclusion,  and 
I  want  to  ask  Mr.  Bastian  if  he  heard  of  it — 

THE  COURT:  You  have  not  stipulated  as  to  it.  There¬ 
fore  the  matter  hasn’t  been  affected. 

MR.  KAPLAN :  Will  it  be  conceded  that  the  Superintend¬ 
ent  of  Insurance  claims  that  he  took  into  consideration,  in  his 
arriving  at  his  order  dated  October  29,  1945,  and  the  amenda- 
tory  order  dated  February  1, 1946,  the  following  items  set  forth 
in  Plaintiffs’  Exhibit  S  for  identification: 

1.  The  Rating  Bureau  Act. 

2.  The  information  furnished  on  the  forms  submitted 
90  by  the  companies  pursuant  to — 

THE  COURT:  That  has  been  read  once  before, 
early  this  morning,  but  you  refuse  to  stipulate  to  that. 

MR.  KAPLAN:  I  am  asking  whether  they  will  concede 
that  the  Superintendent  claims  that  is  what  he  took  into 
consideration. 

THE  COURT:  They  offered  to  stipulate  as  to  that.  Are 
you  willing? 

MR.  KAPLAN:  No,  sir. 

THE  COURT:  Then,  I  do  not  understand  the  purpose  of 
your  question  to  the  adversary. 

MR.  KAPLAN:  The  purpose  of  my  request  is  to  adduce 
the  proposition  that  what  he  claims  to  have  taken  into  con¬ 
sideration,  he  never  disclosed  to  anybody  and  never  placed 
in  the  record,  and  we  never  knew  of  it  until  Monday  of  this 
week.  That  is  the  purpose. 

THE  COURT:  Then,  you  are  not  willing  to  stipulate;  the 
stipulation  is  not  a  part  of  the  record  because  you  have  not 
accepted  it. 
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MR.  KAPLAN :  Certainly  have  not,  sir. 

THE  COURT:  Very  well. 

MR.  KAPLAN:  But  I  am  asking  for  a  concession.  The 
Superintendent  now  claims  he  took  these  items  into  considera¬ 
tion. 

THE  COURT:  Very  well.  Read  that  into  the 

91  record  then. 

MR.  HARRISON :  Your  Honor  would  like  to  know 
whether  we  will  stipulate? 

THE  COURT:  Yes. 

MR.  HARRISON:  I  might  say,  Your  Honor,  we  are  will¬ 
ing  to  stipulate  everything  in  that  document;  but  why  are  we 
going  to  take  up  the  stipulation  by  piecemeal? 

THE  COURT:  Counsel  has  a  right  to  do  so,  if  you  offer 
a  long  stipulation.  He  has  a  right  to  accept  some  parts  and 
not  others,  then. 

MR.  HARRISON :  Then,  would  it  not  be  appropriate  for 
the  insurance  companies  to  go  through  the  stipulation  and 
say  how  many  they  will  agree  to,  so  we  can  proceed? 

THE  COURT:  I  hoped  that  would  be  done. 

MR.  KAPLAN :  Will  counsel  answer — 

THE  COURT:  Counsel  stated  that  in  that  document 
which  you  are  now  holding  in  your  right  hand  what  he  was 
or  is  willing  to  stipulate. 

Now,  those  parts  that  you  accept  are  stipulated  by  both 
parties;  those  which  you  do  not  accept  are  not  stipulated  by 
both  parties. 

MR.  KAPLAN :  I  am  not  willing  to  stipulate  anything  at 
the  moment.  I  am  seeking,  sir,  to  get  an  answer  to  the  in¬ 
quiry  whether  the  Superintendent  now  claims  that — that 
he  wants  any  stipulation  that  the  Superintendent  now 

92  claims  he  took  these  various  elements  into  considera¬ 
tion.  I  cannot  stipulate  that  he  took  them.  I  am  try¬ 
ing  to  find  out  -whether  he  knew  anything  about  whether  he 
took  them  into  consideration  or  not. 


222 


THE  COURT:  In  other  words,  you  wish  to  modify  that 
paragraph  so  that  it  will  be  stipulated  that  the  Superintendent 
claims  he  took  those  things  into  advisement  instead  of  stipu¬ 
lating  that  he  did  take  them  into  consideration. 

MR.  HARRISON:  I  can  only  stipulate,  Your  Honor,  that 
he  did. 

THE  COURT:  Of  course  I  don’t  think  that  a  stipulation 
of  what  he  claims  is  of  much  value  to  anybody,  because  the 
Superintendent’s  counsel  can  state  what  he  claims. 

MR.  KAPLAN :  He  just  stated,  in  this  memorandum — he 
does  state  it. 

THE  COURT:  You  are  not  willing  to  stipulate  to  the 
proposed  statement  and  you  have  a  right  not  to  stipulate. 

MR.  KAPLAN:  I  do  not  get  where  I  am  at,  Your  Honor. 
In  other  words,  I  want  to  ask  Mr.  Bastian — 

THE  COURT:  Proceed  with  your  examination  of  Mr. 
Bastian. 

BY  MR.  KAPLAN: 

Q  Mr.  Bastian,  have  you  read  this  Plaintiffs’  Exhibit  No.  8 
for  identification?  A  I  did. 

93  Q  With  respect  to  what  the  Superintendent,  or  coun¬ 
sel  for  the  Superintendent  sets  forth  on  page  4  of  this  pro¬ 
posed  stipulation,  as  to  the  elements  which  he  claims  he  took 
into  consideration  in  connection  with  his  order,  or  in  his 
order  dated  October  29,  1945,  and  the  amendatory  order  dated 
February  1,  1946,  were  any  of  those  items  disclosed  to  you, 
or— 

THE  COURT:  Now,  Mr.  Kaplan,  I  do  not  think  you 
should  examine  the  witness  concerning  the  proposed  item  until 
ydu  accept  or  reject  it.  If  you  reject  it,  it  is  out  of  the  case. 

MR.  KAPLAN :  Well,  we  will  get  away  from  the  stipula¬ 
tion  for  a  moment. 

BY  MR.  KAPLAN: 

Q  Mr.  Bastian,  did  the  Superintendent  ever  tell  you  that 
in  arriving  at  his  conclusions  in  his  order  dated  October  29, 
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1945,  and  the  amendatory  order  dated  February  1,  1946,  that 
he  took  into  consideration: 

1.  The  Rate  Bureau  Act; 

2.  The  information  furnished  on  the  forms  submitted — 

MR.  GASCH:  May  I  interrupt  one  moment? 

Your  Honor,  I  suggest  if  counsel  wishes  to  get  an  answer 
from  the  witness  as  to  this  point,  that  he  ask  the  questions 
separately.  Then  we  can  find  out  what,  if  anything 

94  was  said  between  the  parties. 

THE  COURT:  I  think  that  would  be  a  little  better, 
if  you  break  up  the  question.  Personally  I  will  say  right  now 
I  think  it  is  a  wTaste  of  time  for  either  side  to  put  in  what 
was  said  between  the  parties.  If  this  were  a  short,  small  case, 
I  would  rule  it  out,  but  this  is  an  important  case;  counsel  has 
come  from  out  of  town,  and  I  am  going  to  let  you  put  it  in. 
But,  what  the  parties  said  amongst  themselves  is  immaterial 
because  there  is  no  question  of  estoppel,  no  question  of  waiver 
or  admissions  against  interest. 

The  question  is,  in  this  part  of  the  case,  whether  you  were 
deprived  of  a  legal  right,  and  that  is  a  question  of  law.  . 

However,  proceed  in  your  own  way. 

MR.  KAPLAN :  May  I  make  one  comment? 

I  think  Your  Honor  is  absolutely  right,  and  yet  questions 
of  law  depend  on  facts  of  the  situation. 

THE  COURT:  But  the  facts  can  be  agreed  on.  I  under¬ 
stood  that  it  was  conceded  a  half  a  dozen  times  that  you  did 
not  receive  a  hearing. 

MR.  KAPLAN :  May  I  answer? 

THE  COURT:  And,  that  the  only  facts  you  need — that  is 
the  only  fact  you  need  on  which  to  base  your  legal  conten¬ 
tion. 

95  MR.  KAPLAN :  All  right,  sir. 

May  I  ask  then  for  one  concession,  and  maybe  we 
can  shorten  this. 

That,  insofar  as  the  insurance  companies  affected  are  con¬ 
cerned,  the  chronological  order  of  events  was  as  follows: 
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(a)  Receipt  of  a  letter  from  the  defendant  Super- 
erintendent  of  Insurance  under  date  of  February  1, 

1945,  copy  of  which  is  in  evidence. 

MR.  HARRISON:  Would  you  let  me  know  what  you  are 
reading  from? 

MR.  KAPLAN:  I  am  reading  from  our  proposed  stipula¬ 
tion,  page  4. 

(a)  Receipt  of  a  letter  from  the  defendant  Super¬ 
intendent  of  Insurance  under  date  of  February  1, 

1945,  which  is  marked  Plaintiffs’  Exhibit  1. 

(b)  Receipt  of  a  letter  from  the  General  Counsel 
of  the  National  Board  of  Fire  Underwriters,  dated 
April  12,  1945. 

(c)  Transmission  by  said  companies  to  the  defend¬ 
ant  Superintendent  of  Insurance  of  the  data  re¬ 
quested  for  filing. 

(d)  Thereafter,  the  receipt  of  the  order  of  the 
Superintendent  of  Insurance  dated  October  29,  1945, 

directing  a  reduction  in  rates. 

96  The  Corporation  Counsel  stipulates  that  is  the 

chronological  order  of  events  insofar  as  the  companies 
are  concerned,  from  the  date  of  the  first  letter  to  the  date 
of  the  order? 

THE  COURT:  Will  you  stipulate  to  that? 

MR.  HARRISON:  We  would  like  to,  but  we  simply  can¬ 
not  stipulate  to  that  because  there  are  so  many  omissions;  we 
will  not  agree  to  it. 

THE  COURT:  What? 

MR.  HARRISON :  So  many  omissions;  therefore,  it  is  not 
chronological. 

THE  COURT :  I  understand  there  were  omissions,  but 
far  as  that  goes,  even  if  it  is  not  complete,  are  you  willing 
stipulate,  and  then  you  may  fill  in  the  additional  details. 


%  S 
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MR.  HARRISON :  I  understood  that  chonologically,  with 
respect  to  the  companies — I  cannot  stipulate  because  he  has 
omitted  chonological  events  which  took  place  after  the  form 
was  sent  out,  in  which  company  representatives  were  present, 
and  counsel  was  present,  at  which  time  the  companies  told  the 
Superintendent  they  could  not  furnish  the  classified  informa¬ 
tion. 

THE  COURT:  I  will  tell  you:  Suppose  you  state  what 
additional  facts  you  would  like  to  put  in,  and  maybe  Mr. 

Kaplan  will  stipulate  to  them,  if  you  stipulate  to  the 

97  facts  he  has  suggested. 

MR.  HARRISON :  We  had  it  in  the  proposed  stipu¬ 
lation — 

THE  COURT:  Suppose  you  read  the  additional  facts,  for 
the  record. 

MR.  HARRISON:  Did  I  understand  Your  Honor  to  say 
that  I  should  read  that — 

THE  COURT :  Read  the  additional  facts  which  you  would 
like  to  have  included  in  the  stipulation.  Mr.  Kaplan  re¬ 
quested,  and  maybe  by  putting  the  two  together  we  can  agree 
upon  a  single  stipulation.  It  would  save  several  hours  of 
testimony. 

MR.  HARRISON :  It  would  take  about  two  pages  of  facts. 

THE  COURT:  Cannot  you  skeletonize  them? 

MR.  HARRISON:  I  will  try. 

THE  COURT:  I  am  sure  you  can,  Mr.  Harrison. 

We  do  not  need  too  much  minutia  or  detail. 

MR.  HARRISON :  Then,  we  state  in  that  respect  and  ask 
them  to  agree  that  this  is  true:  That  on  April  S,  1945,  the 
General  Counsel  of  the  National  Board  of  Fire  Underwriters, 
of  which  more  than  150  of  the  plaintiff  companies  are  mem¬ 
bers,  appeared  before  this  Superintendent  of  Insurance  along 
with  the  Insurance  Rating  Bureau,  including  their  counsel 
and  other  individuals,  at  which  time  they  discussed  the  matter 
of  the  inability  of  the  companies  to  furnish  the  clas- 

98  sified  information  called  for  on  the  forms,  and  asked  to 
be  relieved,  at  which  time  the  Superintendent  told  the 
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representatives  that  in  the  case  of  any  one  company  who 
requested  relief  in  that  respect,  it  would  be  granted;  and  he 
authorized  the  attorneys  for  the  National  Board  to  so  advise, 
which  was  done  by  Bulletin  No.  1486,  and  that  was  for  all 
members  of  the  National  Board,  and  about  the  same  date,  the 
Superintendent  advised  Mr.  Groome,  of  the  mutual  group, 
that  he  may  furnish  like  information  to  every  member  of  that 
group — being  the  mutual  companies;  and  that,  in  discussing 
the  forms,  neither  company  representatives  nor  representa¬ 
tives  of  the  Rating  Bureau  objected  to  anything  in  the  form, 
nor  did  they  suggest  any  additional  information  to  the  form, 
or  object  to  the  method  of  procedure. 

THE  COURT:  Well,  are  you  willing  to  stipulate  the  facts 
suggested  by  Mr.  Kaplan  if  he  will  admit  the  facts  you  have 
stated,  to  his  stipulation? 

MR.  HARRISON:  Yes,  sir. 

THE  COURT:  Is  that  agreeable  to  you? 

MR.  KAPLAN :  Not  entirely.  With  respect  to  the  form 
itself,  if  Your  Honor  please,  the  form  is  now  covered  as  Ex¬ 
hibit  No.  2  in  evidence.  I  assume  that  Mr.  Harrison  is  re¬ 
ferring  to  the  classified  sheets,  which  are  the  last  two  long 
sheets  attached  to  the  form. 

MR.  HARRISON:  I  cannot  refer  to  that,  because  I  did 
not  participate  in  this  conference,  but  I  know  that  the 
companies  stated,  if  your  Honor  please,  that  they  could 
99  not  furnish  classified  experience  in  all  respects,  and 
each  company  was  to  ask  to  be  relieved  if  it  could  not — 
it  was  to  be  upon  each  individual  company’s  request. 

THE  COURT:  Can  we  stipulate  as  to  that? 

MR.  KAPLAN:  I  cannot  stipulate  as  to  that.  I  would 
like  to  develop  my  facts,  if  I  may.  I  cannot  stipulate  as 
to  something,  unless  I  know  it  to  be  a  fact. 

THE  COURT:  Well,  it  is  stipulated,  is  it  not,  that  this 
order  was  issued  prior  to  the  hearings? 

MR.  KAPLAN:  Yes,  sir. 

MR.  HARRISON:  Public  hearings. 
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THE  COURT:  And,  it  is  also  stipulated  that  after  the 
order  was  issued,  there  was,  at  the  request  of  representatives 
of  the  plaintiff  companies,  there  was  an  informal  hearing  ac¬ 
corded  to  them  at  which  time  they  were  permitted  to  intro¬ 
duce  objections  and  furnish  such  information  as  they  desired 
to  submit  to  the  Superintendent,  but  that  they  were  not  in¬ 
formed  as  to  all  of  the  facts  which  the  Superintendent  had 
before  him  on  which  he  based  his  orders. 

Are  those  the  facts? 

MR.  HARRISON :  As  to  those  last,  we  say  they  were  not 
informed  as  to  the  specific  data,  except  as  contained  in  the 
order. 

THE  COURT:  Exactly,  except  as  contained  in  the 
order. 

100  Well,  now,  those  facts  are  stipulated — all  right. 

Now,  we  have  got  a  major  premise  to  start.  We 
can  proceed  from  there  on. 

THE  WITNESS:  I  wonder  if  Your  Honor  would  permit 
me  to  say,  to  have  the  record  show  that  I  was  not  present  at 
that  time. 

MR.  HARRISON:  If  I  included  counsel,  I  apologize.  I 
did  not  think  I  had  included  him.  I  may  have,  by  error; 
but  at  any  rate,  representatives  of  the  Rating  Bureau. 

THE  WITNESS:  At  any  rate,  I  was  not  there. 

MR.  KAPLAN :  Is  it  conceded,  if  the  Court  please,  that 
in  the  informal  proceedings,  starting  December  14,  1945,  the 
Superintendent  offered  no  proof  or  evidence,  and  refused  to 
offer  any  proof  or  evidence  in  support  of  the  order  of  October 
29, 1945. 

MR.  HARRISON :  We  cannot  stipulate  that  he  refused — 

THE  COURT:  You  can  stipulate  that  he  did  not. 

MR.  HARRISON :  We  can  stipulate  he  took  the  position 
that  since  objection  had  been  raised  to  the  order,  he  had  no 
reason  to  show  to  himself  why  his  order  had  to  be  vacated. 

THE  COURT:  That  is  right.  You  are  willing  to  stipu- 
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late  that  there  was  no  testimony  taken  before  the  Superin¬ 
tendent  in  support  of  the  order? 

MR.  HARRISON:  No,  sir. 

THE  COURT :  No  record  made? 

101  MR.  HARRISON:  We  have  offered  no  evidence 
before  the  Superintendent. 

MR.  CROMELIN :  Mr.  Harrison,  can  you  not  concede 
further  what  is  in  the  record,  your  statement  that  the  Super¬ 
intendent  would  not  submit  himself  to  examination,  and  if 
it  was  felt  that  that  was  desirable,  that  the  hearing  might  just 
as  well  adjourn  at  that  point, — and  we  will  give  you  the  page 
of  the  record  where  you  stated  it. 

MR.  HARRISON :  Mr.  Cromelin,  I  don’t  dispute  anything 
I  said  in  the  record;  but  I  want  the  Court  to  understand  my 
position. 

THE  COURT:  I  understand  your  legal  position;  but  I 
was  trying  to  make  the  factual  record — 

MR.  HARRISON :  1  can  make  that — upon  objection,  that 
the  companies  raised  to  the  Superintendent’s  order,  the  Sup¬ 
erintendent  offered  no  evidence  to  himself  on  those  orders,  nor 
did  we  cross-examine  their  witnesses.  I  do  not  mean  by 
that  that  some  questions  were  not  asked,  but  I  cross-examined 
no  witnesses  at  such  proceedings. 

THE  COURT:  I  don’t  think  that  is  important  whether 
the  witnesses  were  cross-examined.  The  point  is,  counsel  for 
the  Superintendent  did  not  offer  any  evidence  before  the  Sup¬ 
erintendent  in  support  of  the  order. 

MR.  HARRISON:  That  is  right. 

MR.  KAPLAN:  There  was  a  demand  at  the  in- 

102  formal  proceedings  that  evidence  be  offered,  what  evi¬ 
dence  they  had  be  offered,  for  the  review  of  the  insur¬ 
ance  companies. 

THE  COURT:  And  that  was  declined? 

MR.  HARRISON :  Let’s  have  the  facts.  Let’s  have  that 
page,  if  you  have  it,  where  Mr.  Kaplain  demanded  of  the 
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Superintendent  that  he  show  cause,  and  we  refused  to  show 
cause — 

THE  COURT:  Well,  I  don't  think  that  demand  is  of  any 
relevancy  anyway.  You  either  had  a  legal  right,  or  you 
didn't  Your  filing  this  suit  is  a  sufficient  demand. 

MR.  KAPLAN :  Now,  if  Your  Honor  please — 

MR.  CROMELIN  (interposing):  May  I  read  that?  It 
may  refresh  Mr.  Harrison’s  recollection. 

MR.  HARRISON :  Give  me  the  page. 

MR.  CROMELIN :  Page  241  of  the  record. 

MR.  HARRISON :  Give  me  time  to  get  that  out,  will  you? 

MR.  CROMELIN:  Yes. 

MR.  HARRISON:  That  is  where  Mr.  Kaplan  said  the 
Superintendent  was  called  upon  to  show  cause? 

MR.  CROMELIN :  If  you  will  turn  to  it,  we  will  read  it. 

MR.  HARRISON:  241. 

MR.  CROMELIN:  Reading  from  the  first  paragraph 
marked  “Mr.  Jordan": 

“Do  you  think  you  have  a  right  to  ask  questions 
at  this  hearing? 

103  “Mr.  Kaplan:  Yes,  because  there  are  250 

companies  operating  in  this  district  and  they 
have  a  right  to  ask  you,  in  my  opinion,  just  what  right 
you  have  in  making  your  order,  and  what  reasoning 
you  had  to  be  able  to  determine  whether  or  not  they 
should  or  should  not  comply  with  your  order,  and  if 
they  are  not  bound  by  the  mere  content  of  your  order, 
and  if  they  should  not  have  any  information  to  sup¬ 
port  it,  and  I  therefore  think  it  is  within  my  right  to 
ask  you  what  you  had  before  you  at  the  time  you 
came  to  the  conclusion  that  43  percent  of  the  ex¬ 
pense  ration  you  think  should  be  applied. 

“Mr.  Harrison:  I  should  like  to  make  a  state¬ 
ment  here,  that  if  that  is  the  position  of  those  here, 

I  think  this  hearing  should  be  adjourned.” 
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THE  COURT:  Well,  in  other  words,  it  will  be  stipulated 
that  counsel  for  the  insurance  companies  took  the  position  at 
these  informal  hearings  that  counsel  for  the  Superintendent 
should  introduce  evidence  in  support  of  the  order,  and  that 
the  order  should  be  based  solely  on  the  evidence  so  introduced 
and  that  counsel  for  the  Superintendent  disagreed  with  that 
position,  and  no  evidence  in  support  of  the  order  was  in¬ 
troduced. 

MR.  HARRISON :  That  is  correct. 

THE  COURT:  That  will  be  stipulated.  I  think 
104  that  will  eliminate  a  great  deal  of  questioning. 

MR.  KAPLAN :  I  think  that  covers  it,  Your  Honor, 
very  closely. 

MR.  HARRISON :  I  think  that  the  same  information  that 
Mr.  Cromelin  just  read,  was  put  in  early  today  in  another 
exhibit. 

MR.  KAPLAN :  Your  witness. 

MR.  CROMELIN:  I  tried  to  get  you  to  stipulate  that 
we  didn’t  know  until  day  before  yesterday  what  facts  he  had, 
and  you  wouldn’t  stipulate. 

MR.  HARRISON :  The  witness  didn’t  agree. 

THE  COURT:  You  proceed  with  the  cross-examination, 
Mr.  Harrison. 


CROSS  EXAMINATION 
BY  MR.  HARRISON: 

Q  Mr.  Bastian,  you  said  something  in  your  direct  testimony 
about  the  preparation  of  an  appeal  to  the  District  Commis¬ 
sioners  which  is  authorized  by  the  statute,  prior  to  the  Super¬ 
intendent  having  granted  the  companies  opportunity  to  be 
heard  in  support  of  their  objections  to  the  order. 

Do  you  remember  having  a  conversation  with  me,  both 
orally  and  by  telephone  about  the  requirements  for  filing 
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that  appeal  to  the  D.  C.  Commissioners?  A  Yes,  sir. 
105  Q  What  did  I  tell  you  in  that  respect?  A  You  told 
us  that  you  wouldn’t  bind  us  to  20  days,  if  it  took 
longer  than  20  days  you  would  not  hold  us  to  it. 

Q.  Even  though  the  statute  provided  20  days,  you  would  get 
a  review  any  time  you  filed?  A  That  is  correct.  I  told  you 
that  it  didn’t  have  to  be  in  writing  if  you  said  so. 

Q  Yes,  sir.  Thank  you. 

Now,  at  the  conference  that  you  referred  to  in  your  direct 
testimony,  with  Mr.  Jordan  and  others  at  the  office  in  which 
you  stated  that  the  companies  did  not  wish  to  propose  a 
formula,  who  was  present  at  that  conference,  besides  yourself, 
representing  the  companies?  A  There  were — could  I  look  at 
my  memoranda;  it  might  save  time. 

THE  COURT:  You  may  consult  any  memoranda  you 
have. 

BY  MR.  HARRISON: 

Q  May  I  ask,  sir,  was  Mr.  Hurd  present?  A  He  did  the 
talking. 

Q  That  is  what  I  was  coming  to.  Mr.  Hurd  was  the  man 
who  did  the  talking  for  the  companies  at  that  time?  A  Yes, 
sir. 

Q.  What  did  Mr.  Hurd  tell  Mr.  Jordan  as  to  why  the  com¬ 
panies  did  not  wish  to  submit  a  formula?  A  Well,  we 
106  were  there,  Mr.  Harrison,  about  three  hours;  and  my 
recollection  of  it  was  that  he  told  us — he  told  them,  in 
substance,  that  the  companies  were  not  prepared  at  this  time 
to  submit  the  formula  because  the  District  of  Columbia  could 
not  be  treated  separately;  you  would  have  to  consider  the 
whole  country. 

If  I  were  to  consult  the  memorandum,  I  have  something  in 
there  about  that.  It  is  quite  lengthy  (examining  document). 

Q  I  just  would  like  to  have  you,  Mr.  Bastian,  if  you  have 
the  reason,  give  it  why  you  didn’t  wish  to  submit  a  formula. 
A  The  position  of  the  fire  companies  generally  in  the  District 
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of  Columbia,  loss-wise  and  expense-wise,  was  discussed  at 
length  as  compared  with  the  position  of  the  fire  companies 
country- wide,  both  loss- wise  and  experience-wise ;  and  while  it 
was  believed  that  some  formula  would  probably  have  to  be 
set  in  due  course  pursuant  to  the  fire  rating  laws  which  had 
been  or  were  being  enacted  by  the  various  states,  it  "was  not 
felt  that  the  time  was  ripe  for  that,  that  unless  some  reason¬ 
able  expense  formula  had  begun  to  crystallize  in  connection 
with  the  over-all  fire  and  allied  rating  plans,  it  would  be  pre¬ 
mature  for  the  companies  or  for  the  Rating  Bureau  to  propose 
a  formula  in  respect  to  D.  C.  ratings  only,  and  that  that  was 
due  to  the  peculiar  geographical  classification  limita- 
107  tion  of  the  insurance  business  in  the  District  of  Co- 

i  lumbia,  the  high  expense  of  doing  business  here,  and 

the  wider  territorial  spread  prevailing  in  practically  every 
other  state  in  the  jurisdiction  of  the  United  States  or  its 
territories. 

There  was  a  lot  of  discussion  about  it,  Mr.  Harrison,  but 
that  is  the  substance  of  it.  We  were  there  three  hours. 

Q  I  don’t  want  the  full  details,  but  what  did  Mr.  Hurd 
say  about  it  making  no  difference  what  the  rates  in  the  Dis¬ 
trict  of  Columbia  were,  because  of  the  effect  of  any  proposed 
formula  on  the  states?  A  Will  you  repeat  that? 

(Record  read  by  the  reporter.) 

THE  WITNESS:  I  don’t— 

THE  COURT :  Reframe  your  question. 

BY  MR.  HARRISON: 

Q  Mr.  Bastian,  first,  who  was  Mr.  Hurd  representing? 
A  Mr.  Hurd  at  that  time  was  a  member  of  the  Governing 
Committee,  still  is  a  member  of  the  Governing  Committee 
representing  the  Continental  Fire  Insurance  Company. 

Q  Governing  Committee,  you  mean — A  Of  the  Rating  Bu¬ 
reau. 

Q  Is  he  an  official  of  the  Continental  Life?  A  Continental 
Fire. 
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Q  Now,  what  did  Mr.  Hurd  say  to  Mr.  Jordan  as  one 

108  reason  why  the  companies  did  not  wish  to  propose  a 
formula  as  to  the  business  done  in  the  District  of 

Columbia?  A  I  don’t  remember  anything.  Maybe  you  can 
refresh  my  recollection,  Mr.  Harrison. 

THE  COURT:  Ask  a  leading  question. 

BY  MR.  HARRISON: 

Q.  Didn’t  Mr.  Hurd  tell  you  it  made  no  difference  what  the 
rates  were  in  the  District  of  Columbia,  the  companies  could 
write  the  business  for  a  dollar  a  policy,  so  far  as  the  national 
aspects  were  concerned?  A  I  think  that  we  were  not  talking 
about  rates  at  all,  Mr.  Harrison.  I  don’t  recall  that.  He  said 
that  what  he  didn’t  want  to  do  was  to  suggest  a  formula.  It 
may  have  been  that  he  said  that.  I  wouldn’t  deny  that  he  did. 

Q  What  was  the  reason  of  the  others  that — 

THE  COURT:  Mr.  Harrison,  I  fail  to  see  the  relevancy 
of  the  conversations  had  at  the  conferences,  and  I  indicated 
that  to  Mr.  Kaplan  and  I  indicate  the  same  thing  to  you. 

MR.  HARRISON:  I  agree  fully  with  Your  Honor.  I 
think  you  have  been  right  all  the  way  through  on  the  matter; 
but,  in  reference  to  the  conversation,  I  think  it  is  important 
to  get  this  fact,  for  this  reason:  Your  Honor  has  not  got  the 
full  picture  back  of  this  proceeding  yet,  if  I  may  say  that. 

The  companies  are  fighting  this  particular  case  for  a 

109  particular  reason. 

THE  COURT:  I  am  not  interested  in  that. 

MR.  HARRISON :  And  I  think  it  ought  to  be  one  reason 
why  we  are  showing  only  165  companies  against  the  rate 
order,  when  we  have  got  65  or  more  companies  subject  to 
the  order  who  are  not  bringing  the  suit. 

THE  COURT:  I  don’t  think  the  Court  is  interested  in 
motives  or  purposes.  The  only  question  I  am  interested  in 
is  whether  this  order  is  legal. 

MR.  HARRISON:  If  Your  Honor  takes  that  position,  we 
will  be  glad  to  concede  it  because  we  think  Your  Honor  knows 
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— If  it  is  Your  Honor’s  thought  that  this  thing  is  irrelevant 
and  has  no  probative  value,  we  will  drop  the  point. 

THE  COURT:  Very  well. 

BY  MR.  HARRISON: 

Q.  Mr.  Bastin,  you  were  asked  a  few  minutes  ago  by  Mr. 
Kaplan  whether  or  not  the  Superintendent  told  you  that  you 
could  not  examine,  I  thought  he  said,  any  data.  Your  answer, 
as  I  understood  it  was  to  the  effect  that  the  Superintendent 
would  not  be  examined  at  the  hearing. 

Now,  I  would  like  to  clear  up  that. 

Did  you  understand  that  as  the  question  given  by  Mr. 
Kaplan?  A  I  don’t  think  the  Superintendent  denied  us 

110  the  right  to  examine  data  in  his  office,  Mr.  Harrison,  if 
that  is  what  you  mean.  He  said  and  you  said  you 

would  not  permit  him  to  be  examined. 

Q  Yes.  A  The  Superintendent,  yes,  sir. 

Q  That  was  at  the  hearing.  A  Yes,  sir. 
iQ  Did  you  ever  ask  the  Superintendent  for  any  basic  data 
in  his  office  that  was  refused?  A  No,  no,  sir. 

Q  Was  any  company’s  representative — strike  that. 

Did  any  company  representative  ever  refuse  to  get  from 
his  office,  either  before  or  after  the  hearing,  before  him,  any 
basic  data  in  respect  to  this  rate  case?  A  I  understand  no, 
although  I  don’t  personally  know.  I  understand  that  he 
opened  the  records  of  his  office  to  the  companies. 

Q.  And  did  you  know  that  the  companies’  representatives 
were  back  in  the  office  last  week?  A  I  was  so  told. 

MR.  HARRISON:  That  is  all.  Thank  you. 

REDIRECT  EXAMINATION 

BY  MR.  KAPLAN: 

Q  Just  one  thing:  These  statements  about  examining  the 
records,  when  did  they  come,  with  respect  to  the  date  of 

111  issuance  of  the  first  order?  A  After  the  issuance  of 
the  first  order. 
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Q  Was  there  any  discussion  about  examining  records  in 
the  office  of  the  Superintendent  of  Insurance  before  the  is¬ 
suance  of  the  first  order?  A  No,  sir. 

Q  Did  you  or  anyone  else,  to  your  knowledge,  make  a  re¬ 
quest  for  examination  of  records  in  the  Superintendent’s  office 
before  the  issuance  of  the.  first  order?  A  No. 

Q  Did  all  of  the  conversations  with  respect  to  the  right  to 
examine  the  Superintendent,  and  right  to  examine  records  oc¬ 
cur  subsequent  to  October  29,  1945?  A  They  all  occurred  sub¬ 
sequent  to  the  issuance  of  the  order  of  October  29,  1945. 

MR.  KAPLAN :  That  is  all. 

MR.  HARRISON:  May  I  ask  another  question? 

RECROSS  EXAMINATION 
BY  MR.  HARRISON: 

Q.  Mr.  Bastian,  were  you  present  at  the  time  the  different 
company  representatives  discussed  with  Mr.  Jordan  and  Mr. 
Stout  the  classified  experience  called  for  by  the  forms?  A  No, 
sir.  You  mean  the  conference  at  which  I  understand  Mr. 

Berry  was  present? 

112  Q  Yes.  A  I  did  not  attend  that  conference. 

Q  Could  you  state  why  the  order  was  directed  in 
the  names  of  all  the  companies  rather  than  being  directed 
to  the  Rating  Bureau?  A  Yes,  sir. 

Q  Why  was  that,  and  you  may  state  the  conversation  you 
had  with  me  about  that.  A.  Well,  on  October  23,  I  was 
shown  a  copy  of  the  proposed  order.  You  stated  to  me  that 
in  your  opinion  that  order  had  to  be  served  on  the  companies 
and  that  the  Rating  Bureau,  under  the  law  of  the  District  of 
Columbia,  was  not  a  proper  party  to  serve  on,  and  you  asked 
for  my  views,  and  I  agreed  with  your  views. 

Q  Primarily,  due  to  the  question  of  due  process  that  might 
be  raised?  A  That  is  correct. 

Q  So  you  and  I  were  in  agreement  as  to  the  order  being 
served  upon  the  companies,  rather  than  upon  the  Rating 
Bureau?  A  Yes,  sir. 
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Q  Now,  Mr.  Bastian,  did  you  at  any  time,  representing  the 
Eating  Bureau,  ask  Mr.  Jordan  for  a  public  hearing  prior 
to  the  time  the  order  was  issued?  A  Yes,  sir. 

113  Q  When  was  that?  A  On  October  23rd. 

Q  That  was  after  you  had  been  served  with  a  copy 
of  the  original  draft,  wasn’t  it?  A  At  the  time? 

Q  At  the  time.  A  Yes,  sir. 

Q  That  copy  of  that  draft  was  sent  to  you  at  your  request 
and  at  my  advice  to  the  Superintendent?  A  I  thought  it  was 
handed  to  me  in  the  office.  You  may  be  correct;  lots  has 
happened  since  then. 

Q  Well,  it  makes  no  difference — A  Yes,  sent  to  me  at  your 
request. 

Q  And,  to  be  treated  as  confidential,  until  the  order  was 
issued?  A  Correct,  and  it  was  so  treated,  Mr.  Harrison. 

Q  I  know  it  was,  Mr.  Bastian,  and  at  the  time,  after  you 
had  a  draft  of  the  order,  that  was  the  first  time  you  requested 
a  public  hearing?  A  Yes,  sir. 

MR.  HARRISON :  Thank  you.  That  is  all. 

MR.  KAPLAN:  That  is  all. 

THE  COURT:  You  may  step  down, 
i  (Witness  leaves  stand) 

MR.  KAPLAN :  May  I  ask  one  further  question? 

114  Thereupon — 

WALTER  M.  BASTIAN 

resumed  the  stand  and  testified  further,  as  follows: 

FURTHER  REDIRECT  EXAMINATION 
BY  MR.  KAPLAN : 

Q  Mr.  Harrison  asked  you  whether  on  October  23,  1945, 
that  was  the  first  time  you  requested  a  public  hearing.  Was 
October  23,  1945  the  first  time  you  knew  anything  about  an 
order  to  be  issued?  A  That  is  correct. 
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Q  To  be  issued?  A  Correct. 

Q  All  right. 

MR.  HARRISON:  Let’s  see.  How  was  it  that  you  re¬ 
quested  me  to  telephone  Mr.  Jordan  to  give  you  a  copy  when 
it  was  prepared? 

115  THE  WITNESS:  After  we  had  this  meeting  at  Mr. 

Jordan’s  office,  and  Mr.  Harris  did  the  talking,  at  the 
conclusion  I  asked  him  to  let  me  see  a  copy  of  anything  he 
proposed  to  do. 

MR.  HARRISON:  You  knew  he  was  preparing  a  rate 
order  under  Section  3  of  the  Act? 

THE  WITNESS :  I  knew  he  was  preparing  something,  but 
whether  it  was  by  way  of  formula  or  rate  order,  I  did  not 
know. 

THE  COURT:  I  don’t  think  it  is  material  whether  a 
public  hearing  was  requested,  then.  They  either  had  a  right 
to  a  public  hearing  or  they  didn’t.  If  they  had  a  right,  they 
didn’t  have  to  demand  any,  a  public  hearing  should  have  been 
called;  and  if  they  didn’t  have  a  right  to  a  public  hearing,  and 
a  demand  was  made,  then  it  was  out  of  order. 

MR.  HARRISON:  I  agree,  and  it  is  just  this  question, 
whether  they  accepted  that  interpretation  of  that  statement 
until  some  subsequent  date — 

THE  COURT:  They  are  not  estopped  by  accepting  an 
interpretation  which  later  is  held  erroneous.  If  it  is  held 
erroneous,  there  is  no  estoppel  on  matters  of  that  kind. 

MR.  KAPLAN :  That  is  all,  Mr.  Bastian. 

(Witness  leaves  stand.) 


167  MR.  KAPLAN:  No,  sir,  you  have  correctly  stated 
them. 

Now  at  this  point,  if  Your  Honor  please,  I  would  like  to 
take  up  a  number  of  subject-matters  with  the  witness,  which 
are  embodied  in  the  exhibits  and  records  submitted  to  the 


238 


Superintendent  of  Insurance  at  the  dates  which  have  already 
been  fixed  in  the  record,  December  15, 1  think,  1945,  and  some 
date  in  January  of  1946. 

I  recall  that  in  our  pretrial  discussion,  that  Mr.  Harrison — 
maybe  I  shouldn’t  quote  him,  I  will  state  the  substance,  as  I 
understand  it,  was  that  if  these  exhibits  were  offered  as  ex¬ 
hibits  which  were  presented  to  the 'Superintendent,  he  would 
concede  that  they  were  presented  and  that  is  conceded  in  the 
ans-wer,  so  there  is  no  argument  about  that. 

168  He  wanted  some  right  to  cross-examine,  I  am  not 
clear  as  to  what  that  is. 

THE  COURT:  Well— 

MR.  HARRISON :  I  made  myself  clear. 

THE  COURT:  The  position  of  the  Court  is,  you  do  not 
have  to  prove  the  authenticity  of  those  exhibits  or  the  fact  that 
they  were  presented  to  the  Superintendent,  so  you  may  go 
ahead  and  offer  them,  if  you  wish  to  offer  them  solely  for 
the  purposes  of  proving  that  they  were,  or  showing  that  they 
were  submitted  by  the  companies  to  the  Superintendent. 

However,  if  you  wish  the  Court  to  use  them  as  evidence 
of  the  facts  therein  contained,  I  understand  that  the  Corpora¬ 
tion  Counsel  reserves  the  right  to  cross-examine  the  witnesses. 

MR.  KAPLAN :  That  was  my  understanding. 

MR.  HARRISON:  Your  Honor  correctly  stated  our  posi¬ 
tion. 

THE  COURT:  For  which  purpose  do  you  wish  to  offer 
them? 

MR.  KAPLAN :  First,  I  am  offering  them  for  the  purpose 
of  recording  the  exhibits  and  records  that  were  presented  at 
the  various  dates. 

THE  COURT:  They  have  been  offered  and  they  will  be 
admitted,  and  you  don’t  have  to  bother  having  the 

169  witness  identify  them. 

Enumerate  them  for  the  record. 

I  suggest  you  state  what  they  are,  Mr.  Kaplan. 
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MR.  HARRISON :  Exhibit  12  has  already  been  identified 
in  the  record  and  is  being  admitted  now  only  for  this  purpose 
of  being  before  the  Superintendent. 

(The  document  heretofore  marked  Plaintiffs*  Exhibit 
No.  12  for  Identification  was  thereupon  received 
in  evidence.) 

MR.  HARRISON:  There  are  about  five  volumes  of  the 
record. 

MR.  GROSS:  They  are  all  bound  together. 

(The  single  bound  volume  of  the  records  before  the 
Superintendent,  was  marked  Plaintiffs’,  Exhibit 
No.  16,  and  received  in  evidence.) 

MR.  KAPLAN :  And  the  other  is  miscellaneous  exhibits. 

(The  bound  volume  of  miscellaneous  exhibits  lettered 
B  to  N,  was  thereupon  marked  Plaintiffs’  Exhibit 
No.  17,  and  received  in  evidence.) 

MR.  KAPLAN :  Now,  if  Your  Honor  please,  I  am  in  this 
position:  Our  contention  has  been  with  this  Court,  and  we 
are  still  in  the  same  position,  that  this  is  not  a  de  novo  trial, 
and  that  evidence — 

THE  COURT:  I  am  not  sure  that  it  is,  either. 

MR.  KAPLAN :  And  that  evidence  must  be  limited, 
170  if  Your  Honor  please,  as  to  what  was  of  record  before 

the  Superintendent,  and  some  testimony  on  confisca¬ 
tion. 

Now,  we  have  offered  what  we  presented  to  the  Superin¬ 
tendent  after  the  December  14,  1945,  date.  I  do  not  want  to 
shift,  and  I  do  not  shift  or  change  that  position  and  since 
we  are  going  to  object  to  the  introduction  of  any  testimony 
on  the  other  side,  other  than  that  which  was  made  a  matter 
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of  record  below,  and  submit  it  for  review,  just  as  these  papers 
were,  I  do  not  see  anything  for  me  to  do  at  the  moment  about 
these  ehxibits.  I  would  rather  wait  to  get  Your  Honor’s  rul¬ 
ing  with  respect  to  whether  anything  can  be  offered. 

THE  COURT :  In  a  case  of  this  kind,  I  am  going  to  allow 
you  full  scope  for  rebuttal  and  will  not  restrict  you  unduly. 

MR.  KAPLAN:  I  will  reserve  the  right,  in  rebuttal  with¬ 
out  waiving - 

THE  COURT:  You  do  not  waive  anything, 
i  MR.  KAPLAN :  That  is  our  contention,  and  we  do  not 
shift  from  that  contention. 

171  THE  COURT :  Are  you  through  with  this  witness? 

MR.  KAPLAN:  I  would  say  under  the  circum¬ 
stances,  Your  Honor,  I  have  all  the  material  in  these  exhibits. 

THE  COURT:  Anything  further? 

MR.  KAPLAN:  No. 

THE  COURT:  Any  cross-examination? 

MR.  GASCH:  I  have  one  or  two  questions,  Your  Honor. 

THE  COURT:  Proceed. 

TESTIMONY  OF  WITNESS  HARRIS 
CROSS-EXAMINATION 
BY  MR.  GASCH: 

Q  Mr.  Harris,  I  believe  you  sent  Mr.  George  Dozier  and 
some  dozen  accountants  and  clerks  down  to  check  the  records 
in  the  Superintendent’s  office  prior  to  the  time  you  appeared 
there.  A  Yes,  sir. 

Q  Did  you  get  a  report  from  Mr.  Dozier  and  the  other  peo¬ 
ple  that  they  received  entire  cooperation  from  the  Superin¬ 
tendent  and  his  staff  in  furnishing  all  necessary  record  that 
were  available?  A  I  expressed  in  a  report  rendered,  sir,  that 
we  did  receive  every  courtesy  and  cooperation. 

THE  COURT:  The  answer  is  yes. 

THE  WITNESS:  All  data  asked  for  was  received  except 
the  annual  statement  for  the  year  1939. 
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MR.  HARRISON :  I  don’t  want  that  to  remain ;  they 
172  weren’t  available.  I  don’t  want  his  impression  to  re¬ 
main. 

BY  MR.  GASCH: 

Q  Were  you  advised,  Mr.  Harris,  the  reason  why  they  were 
not  available?  A  Yes,  I  understood  they  had  been  lost  or 
misplaced,  or  something. 

Q  During  moves  in  the  war  years?  A  That  is  what  we  were 
told,  yes,  sir. 

Q  Did  you  receive  sufficient  material  from  the  Superin¬ 
tendent  to  make  an  analysis,  a  proper  analysis,  of  his  order, 
in  your  opinion?  A  Everything  that  we  needed  to  undertake 
the  task  assigned  to  us. 

Q  And  may  I  ask  on  that  point,  what  was  the  task  assigned 
to  you?  A  To  develop  a  representative  total  for  earned  pre¬ 
miums  for  the  period  under  review,  and  to  check  the  ques¬ 
tionnaires  that  had  been  filed  with  the  Commissioner  by  the 
companies  covering  the  years  under  review. 

Q  And  you  were  able  satisfactorily  to  complete  that  task, 
that  had  been  assigned  to  you?  A  Yes. 

Q  Mr.  Harris,  you  have  testified  that  you  have  been  in¬ 
volved  in  actuarial  and  statistical  work  for  some  25 
173  years,  relating  to  insurance  companies.  A  Yes,  sir. 

Q  Is  this  the  first  rate-making  case,  insurance  rate- 
making  case,  in  which  you  have  testified?  A  My  firm  has 
been  engaged  in  a  number  of  rate-making  cases. 

Q  I  am  asking  you  about - A  It  is  the  first  case  in 

which  I  have  testified. 


180  BY  MR.  GASCH: 

Q  Mr.  Harris,  is  it  not  a  fact  that  the  basic  information 
in  the  possession  of  the  Superintendent  was  the  same  basic 
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information  as  you  used  in  arriving  at  your  questionnaires 
which  were  presented  to  the  Superintendent  in  the  hearings 
held  in  December,  1945  and  January,  1946,  in  the  Depart¬ 
ment  of  Insurance?  A  The  basic  data,  yes,  sir. 

Q  Is  it  not  also  true  that  from  that  basic  information  by 
the  use  of  your  formula,  you  arrived  at  one  result  and 
the  Superintendent  using  the  same  basic  information 
181  arrived  at  another  result? 

THE  COURT:  That  is  obvious.  That  is  a  matter 
of  argument. 

MR.  GASCH:  All  right. 

THE  COURT:  Two  people  can  take  the  same  set  of  fig¬ 
ures  and  use  different  formulas  and  arrive  at  different  results. 

MR.  GASCH:  Yes,  sir.  I  guess  that  has  been  demon¬ 
strated  in  this  case. 


182  REDIRECT  EXAMINATION 

BY  MR.  KAPLAN: 

Q  Mr.  Harris,  you  wTere  asked  about  your  men  coming  down 
here  to  the  office  of  the  Superintendent.  Was  that  before  or 
after  October  29,  1945? 

THE  COURT:  We  have  gone  into  that.  I  understand  it 
was  after. 

MR.  GASCH:  The  question  was  dated,  sir. 

THE  COURT:  I  beg  pardon? 

MR.  GASCH:  I  said  December,  1945. 

•  *  #  *  *  • 

TESTIMONY  OF  WITNESS  STOUT 

264  BY  MR.  GASCH: 

Q  Will  you  turn  to  the  exhibit  you  have  prepared  concern¬ 
ing  the  question  of  expense  ratio?  A  Yes,  sir. 

265  Which  one  is  that,  sir?  A  We  have  five  exhibits 
concerning  expense  ratio.  Which  one  have  you  reference  to? 
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Q  Let’s  start  from  the  beginning,  and  I  want  you  ta  illus¬ 
trate  to  the  Judge  how  you  derive  this  e:^ense  ratio  figure. 
A  Exhibit  A-ll  shows  the  expense  ratio  of  all  stock  com¬ 
panies  for  the  year  1944  arranged  from  the  lowest  to  the 
highest.  ^ 

Q  Let’s  make  this  clear,  Mr.  Stout:  Which  column  there 
gives  you  the  expenses? 

THE  COURT :  I  follow  that. 

MR.  GASCH:  You  follow  that? 

THE  COURT:  Yes. 

THE  WITNESS:  Exhibit  A-12  shows  the  same  group  .of 
companies’  expense  ratios  arranged  from  the  highest  to  the 
lowest. 

THE  COURT:  At  this  point  I  want  to  ask  a  question: 
You  have  the  Netherlands  Insurance  Company,  the  ratio 
1008.3.  Does  that  mean  the  expense  is  10  times  the  premiums 
received? 

THE  WITNESS:  That  is  the  expense  that  they  reported 
to  us,  yes,  sir. 

THE  COURT:  How  do  they  stay  in  business? 

MR.  KAPLAN:  We  will  develop  that  picture  for  you  a 
little  later. 

266  THE  COURT:  Very  well.  Proceed. 

> 

BY  MR.  GASCH: 

Q  Proceed,  sir.  What  is  the  next  one?  A  Exhibit  A-14 
shows  a  list  of  126  stock  and  non-stock  companies,  with  a 
premium  volume  of  approximately  60  percent  of  the  whole, 
having  an  average  ratio  of  expenses  incurred  to  premiums  writ¬ 
ten  of  43.19  percent. 

267  Exhibit  A-15  shows  a  list  of  102  companies  whose 
ratio  of  expense,  of  the  District  of  Columbia  expense 

incurred,  fire,  lightning  and  extended  coverage,  exceeded  38-29 
per  cent  of  net  premiums  written. 

Q  At  this  point  I  would  like  to  ask  you  what  the  figure 
48.29  represents,  sir?  A  That  is  the  everage  expense  of  all 
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companies  licensed  in  the  District  as  of  the  calendar  year 
1944. 

THE  COURT:  What  is  the  figure  again,  please? 

THE  WITNESS:  48.29  per  cent  is  the  average  expense 
ratio  of  all  companies  licensed  to  do  business  in  the  District 
of  Columbia  for  the  calendar  year  1944.  This  is,  of  course, 
those  companies  writing  fire  and  lightning  business. 

THE  COURT:  Is  that  a  figure  on  fire  insurance  alone  or 
on  all  business? 

THE  WITNESS:  That  is  on  fire  and  lightning. 

THE  COURT:  Fire  and  lightning  alone? 

THE  WITNESS:  That  is  correct — fire,  lightning  and  ex¬ 
tended  coverage. 

BY  MR.  GASCH: 

Q  Proceed.  A  The  last  page  of  that  exhibit  shows  the 
expense  ratio  after  throwing  out  the  expense  in  excess  of 
48.29,  of  the  102  companies  named  therein.  That 
268  works  out  an  expense  ratio  of  43.50. 

I  might  add  that  that  exhibit  was  not  used  in  deter¬ 
mining  the  expense  loading  of  43.5  per  cent. 

THE  COURT:  Let  me  see  if  I  understand  you  correctly. 

First,  you  took  the  average  expense  of  all  companies  in  the 
District  of  Columbia  and  you  reached  a  figure  of  48.29? 

THE  WITNESS:  That  is  correct. 

THE  COURT:  Then  you  took  all  those  companies  who  had 
an  average  expense  of  48.29,  or  less,  and  averaged  those? 

THE  WITNESS:  That  is  correct. 

THE  COURT:  And  in  averaging  those  you  arrived  at 
43.50? 

THE  WITNESS:  No,  sir,  not  quite.  We  took  all  those 
companies  who  had  an  expense  ratio  in  excess  of  48.29  and 
threw  that  out  and  took  that  expense  of  48.29  and  all  the 
other  company’s  expense  as  they  reported  it,  and  arrived  at 
an  average  expense  of  43.5. 
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THE  COURT:  I  am  afraid  I  don't  follow  you.  I  thought 
you  arrived  at  it  by  averaging  those  which  had  an  average 
expense  of  48.29  or  less.  That  is  the  way  I  understood  your 
testimony. 

THE  WITNESS:  I  am  sorry  I  didn’t  make  myself  clear. 
The  43.5  per  cent  was  arrived  at  by  throwing  out  the 

269  expenses  of  102  companies  named  in  this  exhibit  where 
there  expenses  exceeded  48.9  of  written  premiums.  In 

other  words,  we  adjusted  their  expense. 

THE  COURT:  'Whose  expense? 

THE  WITNESS:  The  102  companies’  expense  to  48.9  and 
added  that  in  the  actual  expense  as  reported  by  the  remainder 
of  the  companies,  and  arrived  at  the  43.5. 

THE  COURT:  I  don’t  quite  follow  that.  From  what  you 
said  I  assumed  that  48.29  was  the  highest  rate. 

THE  WITNESS:  No,  sir,  that  was  the  average. 

THE  COURT:  But  in  your  second  computation  you  as¬ 
sumed  that  was  the  highest? 

THE  WITNESS :  That  is  correct. 

THE  COURT :  And  then  you  averaged  down  from  that? 
THE  WITNESS:  That  is  correct. 

THE  COURT:  And  you  reached  43.5? 

THE  WITNESS:  That  is  correct. 

THE  COURT:  In  other  words  you  arrived  at  an  average 
by  excluding  the  companies  that  had  higher  than  48.29:  Is 
that  correct? 

THE  WITNESS:  That  is  correct. 

THE  COURT:  Doesn’t  it  amount  to  the  same  thing  I  said, 
that  what  you  did  was  to  average  the  ratio  of  all  the  com¬ 
panies  that  had  an  expense  ratio  of  48.29  or  less? 

THE  WITNESS:  Probably  I  misunderstood  you. 

270  THE  COURT:  Is  that  correct? 

THE  WITNESS:  That  is  right. 
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BY  MR.  GASCH: 

Q  Mr.  Stout,  let  me  ask  you  this  question:  You  are  familiar 
with  the  method  used  in  the  State  of  Virginia  for  computing 
expense  ratios?  A  I  am. 

Q  What  is  the  significance  of  the  figure  42.5  in  Virginia’s 
calculation?  A  In  Virginia,  in  the  case  before  the  Corporation 
Commission - 

MR.  KAPLAN :  If  the  Court  please,  I  object  to  it  as  in¬ 
competent. 

THE  COURT:  Sustained. 

MR.  GASCH:  Your  Honor  doesn’t  care - 

THE  COURT:  I  don’t  think  it  is  material  what  Virginia 
does  or  what  Arkansas  does.  I  am  not  going  to  let  the  plain  - 
talffs  put  in  testimony  as  to  the  Arkansas  method  and  I  don’t 
think  you  should  put  in  testimony  as  to  the  Virginia  method. 

The  District  of  Columbia  method  must  stand  on  its  own 
feet.  The  mere  fact  some  State  uses  one  method  or  another 
is  not  relevant. 

BY  MR.  GASCH: 

Q  With  reference  to  this  exhibit  which  you  have  just 
271  explained  to  the  Court,  will  you  tell  His  Honor  whether 
or  not  that  was  a  method  used  by  the  Superintendent  at 
the  time  he  arrived  at  this  expense  loading  factor,  or  whether 
it  was  an  exhibit  prepared  for  the  information  of  the  Court 
and  by  way  of  demonstrating  the  Virginian  method?  A  It 
was  not  the  method  used  by  the  Superintendent  in  determining 
the  expense  loading  to  be  used  in  arriving  at  rates. 

THE  COURT:  Well,  then,  we  have  been  wasting  a  lot  of 
time.  I  thought  you  were  trying  to  show  how  the  Superin¬ 
tendent  arrived  at  it. 

MR.  GASCH:  May  it  please  the  Court,  what  I  was  trying 
to  show  was  a  demonstration,  the  significance  of  that  figure. 

THE  COURT:  Didn’t  the  Superintendent  use  the  method 
outlined  in  these  exhibits,  namely,  he  took  the  average  expense 
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ratio  of  all  companies;  then  he  took  all  the  companies  that  had 
the  average  expense  ratio,  or  less,  and  averaged  those  and  ar¬ 
rived  at  an  average? 

MR.  GASCH:  I  will  ask  the  witness  to  demonstrate  to 
Your  Honor  how  the  Superintendent  arrived  at  the  figure. 

THE  COURT:  That  is  Jthe  only  thing  that  is  relevant;  not 
how  Virginia  does  it  nor  how  Arkansas  does  it. 

THE  WITNESS :  The  figure  43.5  per  cent  was  determined 
by  the  Superintendent  after  a  study  and  review  of  the 

272  experience  and  expenses  of  all  companies,  and  it  is  a 
judgment  figure. 

BY  MR.  GASCH: 

Q  On  what  is  his  judgment  based,  Mr.  Stout?  A  On  the 
reports  made  by  the  companies  of  their  expense  in  the  District 
of  Columbia,  and  on  the  annual  statements  filed  with  the  Su¬ 
perintendent  for  those  companies  for  the  five-year  period. 

Q  Why  didn’t  you  use  the  average  expense  of  all  companies 
doing  business  in  the  District  of  Columbia? 

MR.  KAPLAN :  Object  to  that  as  incompetent. 

THE  COURT:  Strictly  speaking  it  isn’t  competent,  but  I 
think  it  will  help  the  Court,  and  the  Court  is  sitting  as  a  chan¬ 
cellor  and  I  am  going  to  take  his  answer. 

THE  WITNESS:  Will  you  restate  the  question?  . 

MR.  GASCH:  Will  you  read  the  question? 

(Pending  question  read.) 

A  By  using  the  average  expense - 

THE  COURT:  Make ^our  answer  very  brief. 

THE  WITNESS:  By  using  the  average  of  all  companies 
in  determining  rates  it  would  place  insurance  on  a  cost-plus 
basis.  . 

The  Superintendent  has  determined  what  he  thinks  is  a  fair, 
reasonable  and  proper  expense  loading  in  arriving  at 
rates. 

273  THE  COURT:  You  haven’t  given  the  reason  why 
you  didn’t  use  the  other.  All  you  said  is  the  one  that 
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was  used  is  fair,  but  that  is  not  a  reason  for  not  using  the 
other.  You  haven’t  answered  Mr.  Gasch’s  question. 

THE  WITNESS:  By  using  the  actual  average  expense  of 
all  companies  would  take  away  from  the  Superintendent  his 
control,  virtually,  over  rates. 

Rates  have  three  elements  in  them.  First,  there  is  a  loss 
element  which  no  one  knows  what  that  will  be  other  than  on 
the  basis  of  what  has  happened  in  the  past. 

The  expense  element  of  the  rate  is  the  only  element  in  the 
rate  that  the  company  can  control,  and  it  is  the  only  element 
in  the  rate  outside  of  the  profit  allowance  that  the  Superin¬ 
tendent  can  control. 

If  he  uses  the  average  of  all  companies  it  will  vary  from  year 
to  year.  It  will  permit  the  companies  to  charge,  you  might 
say,  any  expense  they  want  to  charge  and  that  would  be  loaded 
into  the  rates  and  go  back  and  be  burdening  upon  the  public 
and  the  District  of  Columbia.  They  would  have  to  pay  the 
insurance  premium  on  that  basis. 

THE  COURT :  Isn’t  the  answer  that  some  company  would 
get  grossly  excessive  profits  if  the  average  ratio  is  used? 

THE  WITNESS :  That  is  true  with  any  expense  ratio  that 
is  used. 

THE  COURT :  I  think  you  had  better  leave  that  to 
274  argument,  Mr.  Gasch. 

MR.  GASCH:  I  just  want  the  witness  to  tell  you 
what  the  position  of  the  Superintendent  was  on  that. 

THE  COURT:  I  think  that  is  enough  on  that. 


357  MR.  KAPLAN:  Looking  now,  Your  Honor,  at  the 
first  proposed  stipulation  marked  Plaintiffs’  Exhibit  8 
for  identification,  I  would  like  to  ask  the  witness  whether 
the  Superintendent,  in  connection  with  his  order  dated  Oc¬ 
tober  29,  1945,  to  your  knowledge  took  into  consideration  the 
12  items  that  are  named  in  that  stipulation? 
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MR.  HARRISON :  That,  of  course,  Your  Honor,  is  a  stipu¬ 
lation  that  counsel  objected  to  and  refused  to  sign. 

THE  COURT:  Well,  the  question  is  proper  if  the  witness 
can  answer  it.  If  the  witness  cannot  answer  it,  the  witness 
may  say  so. 

MR.  HARRISON :  I  wanted  to  identify  the  stipulation  be¬ 
cause  we  had  another  stipulation  we  submitted  them  last 
Saturday,  part  of  which  has  been  conceded  today. 

358  THE  WITNESS:  This  is  in  connection  with  the  order 
of  October  29? 

MR.  KAPLAN :  Pardon? 

THE  WITNESS:  This  is  in  connection  with  the  ordeer  of 
October  29? 

MR.  KAPLAN:  Yes. 

THE  WITNESS:  Yes,  I  can  answer  he  did. 

MR.  KAPLAN:  May  I  have  those  12  items  marked  in 
evidence,  Your  Honor?  I  don’t,  by  that,  intend  to  be  bound 
by  them,  but  they  are  the  items  which  they  say  they  took 
into  consideration. 

THE  COURT:  I  am  afraid  you  are  making  him  your  own 
witness,  I  don’t  know. 

MR.  GASCH:  I  have  no  objection,  Your  Honor. 

MR.  KAPLAN:  It  is  already  marked  for  identification, 
so  I  will  stop  there. 

THE  COURT:  You  may  offer  it  if  you  wish. 

MR.  KAPLAN:  I  will  stop  there. 


464  Our  position  is  that  it  is  necessary  in  order  to  get 
a  reasonable  figure  to  permit  the  Superintendent  to 
exercise  sound  judgment  on  whether  the  various  ratios  on 
which  the  final  one  is  based,  are  reasonable  elements  of  the 
final  analysis. 

I  am  pointing  out  to  you  specifically  the  fact  that  a  number 
of  companies  doing  business  here  spend  such  a  high  percentage 
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of  their  premium  dollar  for  expenses  that  they  have  very  little 
left  of  that  premium  dollar  for  the  ordinary  cost  of  business,  or 
ordinary  expenses  such  as  losses.  If  a  company  spends  85  per 
cent  of  its  premium  dollar  for  expenses,  it  has  only  got  15 
per  cent  left  to  pay  those  losses. 

465  That  is  true  of  all  companies  that  exceed  50  per  cent 
in  their  business. 

The  factor  here,  the  loss  factor  is  something  like  40  per  amt. 
When  you  get  over  that,  it  is  very  questionable  if  the  expense 
factor  that  they  have  rolled  up  is  a  reasonable  expense  factor, 
and  I  would  say  to  Your  Honor  as  a  proposition  of  law,  that 
if  this  Act  with  which  we  are  dealing  means  anything  at  all, 
it  should  mean  that  the  Superintendent  has  discretion  to  ad¬ 
minister  and  to  examine  the  figure  that  are  presented. 

To  hold  otherwise — 

THE  COURT :  The  question  is,  whether  he  should  act  on 
that  evidence. 

MR.  GASCH:  He  should - 

THE  COURT:  It  has  to  be  a  discretion  that  is  reasonable. 

MR.  GASCH:  I  quite  agree  with  you,  sir. 

THE  COURT:  And  not  uncontrolled  or  untrammeled  dis¬ 
cretion.  ... 

MR.  GASCH:  I  quite  agree  with  Your  Honor. 

THE  COURT:  And,  as  I  understand  this  expense  ratio, 
you  do  not  take  the  average  of  all  companies.  No  one  would 
quarrel  with  that,  I  don’t  think;  but,  after  taking  the  aver¬ 
age,  you  take  a  second  average  of  all  companies,  those  that 
are  doing  business  at  not  more  than  the  average 

466  and  average  those. 

MR.  GASCH:  No,  sir. 

THE  COURT:  Now,  the  testimony  was,  though,  that  that 
was  done  but  that  figure,  the  judgment  figure - 

MR.  GASCH:  That  is  correct. 

THE  COURT:  - used  by  the  Superintendent  was  the 

equivalent  of  that  second  average. 

MR.  GASCH:  Well  possibly  we  have  been  confusing  to 
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the  Court  in  attempting  to  simplify  a  situation  that  arose. 

THE  COURT:  I  don’t  think  you  have  confused  me,  I  think 
you  have  been  very  clear,  both  sides. 

MR.  GASCH:  I  have  tried  to  be,  sir. 

The  exhibit  was  prepared  simply  to  make  a  demonstration, 
using  the  formula  that  they  use  in  Virginia.  We  say  that  we 
took  this  matter,  took  into  consideration  all  the  expense  ra¬ 
tios,  that  a  certain  weighting  was  given  them,  based  on  the 
Superintendent’s  conclusion  that  the  expense  ratios  were  un¬ 
reasonable. 

THE  COURT:  Do  I  not  understand  this  correctly,  that  the 
figures  of  43.5,  which  is  a  figure  that  it  is  contended  he  used, 
and  he  arrived  at  by  the  use  of  his  judgment  and  discretion, 
is  the  same  figure  as  would  be  arrived  at  if  you  made  a  mathe¬ 
matical  computation  of  the  expense  ratios  of  all  those  com¬ 
panies  that  have  an  expense  ratio  of  48.29  or  less, — 48.29  be¬ 
ing  the  average  of  all  companies? 

469  MR.  GASCH:  Yes,  sir. 

THE  COURT :  In  other  words,  you  actually  arrived, 
the  figure  arrived  at  by  the  Superintendent  is  the  same  fig¬ 
ure  as  the  average  of  all  low  companies? 

MR.  GASCH:  No,  sir— 

THE  COURT:  Instead  of  all  companies? 

MR.  GASCH:  That  exhibit  that  was  offered  to  Your  Honor 
was  prepared  on  this  basis,  and  it  was  prepared  subsequent 
to  the  time  of  the  order.  It  was  prepared  on  this  basis,  sir — 
that  you  would  take  the  actual  average  of  all  the  companies 
doing  business  up  to  the  point  where  that  actual  expense  ratio 
was  48.29;  and,  for  the  companies  whose  expense  ratio  ex¬ 
ceeded  48.29,  you  would  make  a  stubstitute  figure  and  con¬ 
sider  their  expense  ratio  48.29.  It  just  so  happens  that  the 
same  two  came  out  together,  it  is  a  coincidence. 

THE  COURT:  It  may  be  a  coincidence,  but  the  fact  re¬ 
mains  -that  that  is  the  figure  you  arrived  at. 

MR.  GASCH:  Correct,  sir. 
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THE  COURT:  And  the  average — the  expense  ratio  used 
by  the  Superintendent  is  the  same  as  the  average  expense 
ratio  of  all  low  expense  companies  and  it  naturally  makes  one 
ask  whether  there  is  a  fair  way  or  arriving  at  the  expense 
ratio,  to  figure  those  with  the  higher  costs,  and  to  take  all 
i  the  low  cost  companies  and  average  those. 

470  MR.  GASCH:  Well,  we  actually -  • 

THE  COURT :  I  didn’t  mean  low  cost,  I  meant  low 

expense. 

MR.  GASCH:  Not  to  ignore  the  high  cost  companies,  but 
to  say  that  their  expense  ratio — we  should  use  the  average 
figure. 

That  amounts  to  the  same  thing. 

So  long  as  we  understand  each  other  on  these  propositions, 
if  Your  Honor  will  permit  me  to  make  one  further  remark 
with  reference  to  the  situation  that  exists  in  Virginia,  there  the 
Commission  took  an  arbitrary  figure  of  42.5,  which  was  lower 
than  the  average  of  all  companies  doing  the  business  there,  and 
ruled  out - 

THE  COURT:  I  want  to  say  to  you  what  I  said  to  Mr. 
Kaplan:  I  am  not  going  to  be  guided  by  what  Virginia  has 
done,  or  what  any  other  State  or  commission  has  done, — the 
Court  is  going  to  decide  this  case  on  the  record. 

MR.  GASCH:  Yes,  sir.  I  though  it  possible  that  in  the 

argument  Your  Honor  might  care  to  know - 

THE  COURT :  I  am  not  trying  to  cut  you  off  from  your  ar¬ 
gument,  but  trying  to  get  to  you  what  is  passing  through 
my  mind  as  a  help,  to  guide  you. 

471  I  only  refer  to  Virginia  precedents  because,  as  I  say, 
the  legislative  history  of  our  statute  will  show  it  was 

modeled  from  the  Virginia  statute. 

Your  Honor  has  mentioned  the  fact  that  the  question  of 
notice  of  hearing  is  something  you  would  like  to  hear  about? 


* 
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480  Reconsideration  is  a  prerequisite.  Reconsideration, 
under  the  Act  here  involved,  is  not  prerequisite  to  ap¬ 
peal  but  the  plaintiff  companies  sought  that  administrative 
practice  and  they  have  had  due  process  to  the  extent  that  they 
were  given  a  hearing  outside  of  the  express  words  of  the  stat¬ 
ute  but  clearly  within  the  competence  of  the  Superintendent. 

THE  COURT:  Yes,  but  you  took  the  position  that  that 
hearing  was  not  a  matter  of  right. 

MR.  HARRISON:  Yes,  we  did. 

THE  COURT :  It  was  a  matter  of  grace. 

481  MR.  HARRISON :  As  a  matter  of  statutory  practice 
and  grace,  yes,  and  I  still  take  that  position. 

THE  COURT :  They  did  not  receive  any  hearing  as  a  mat¬ 
ter  of  right.  You  extended  a  hearing  to  them  subsequently 
to  the  issuance  of  the  order  as  a  matter  of  favor  or  as  a 
matter  of  grace. 

MR.  HARRISON :  That  is  right,  as  a  matter  of  administra¬ 
tive  practice,  yes  Your  Honor.  I  want  to  come  back  to  that 
question  of  hearing  because  I  have  something  on  that  later 
and  I  don’t  want  to  be  foreclosed  by  Your  Honor’s  statement 
on  that. 

THE  COURT:  You  are  not  foreclosed  by  any  remarks  of 
the  Court. 

MR.  HARRISON:  I  know  Your  Honor  does  not  intend  it 
but  I  might  overlook  it. 

The  record  does  show  they  have  had  wonderful  opportunity, 
every  opportunity.  Mr.  Kaplan  even  told  us  he  did  not  know 
what  was  in  the  record  until  we  submitted  this  statement  a 
few  days  ago.  We  tried  to  stipulate  that  but  the  letter  of 
February  1,  1945,  which  he  put  in  evidence,  is  a  letter  ask¬ 
ing  for  specific  information  and  called  the  companies’  specific 
attention  and  that  went  to  every  company  subject  to  the  Act 
under  the  provisions  of  Section  3. 

I  will  not  read  the  letter  now  but  the  letter  said  under 

482  the  provisions  of  Section  3  and  Section  7  of  the  Rating 
Bureau  Act,  which  is  Public  Law  327,  you  are  required 


254 


to  furnish  the  information  contained  to  be  supplied  on  the 
forms. 

I  do  not  think  that  counsel  would  have  this  Court  to  be¬ 
lieve  that  the  companies  did  not  know  the  purpose  of  that. 
Section  3  does  not  provide  for  anything  else  but  investigation 
for  rate  adjustments. 

iSection  7,  as  Mr.  Gasch  has  just  stated  to  Your  Honor,  goes 
even  farther  than  the  Virginia  law.  It  does  not  say  in  de¬ 
termining  what  profits  they  made  you  may  consider  other 
fields,  other  phases  of  the  case,  but  that  provision  of  the  stat¬ 
ute  says  the  Superintendent  may  require  of  them  not  only 
the  reports  of  premiums  and  losses  but  any  other  informa¬ 
tion  —  and  I  am  quoting  —  “Which  the  Superintendent  may 
deem  necessary  for  the  administration  of  this  Act.” 

That  is  even  more  comprehensive  than  the  Virginia  statute. 

I  say  to  Your  Honor  when  the  companies  got  that  notice 
that  they  knew  what  was  going  on  so  they  have  had  notice, 
they  have  had  an  informal  hearing  in  this  respect.  They  came 
to  the  Superintendent.  They  said,  “We  know  these  forms  are 
here.  We  have  some  of  that  information,  some  we  don’t. 
Some  companies  do  not  have  all  of  it.  Can  you  relieve  us 
from  certain  of  that  classified  experience  where  we  arc  unable 
because  of  either  lack  of  material  or.  lack  of 
483  facilities  or  lack  of  personnel  to  not  be  able  to  supply 
it”  and  he  said,  “Yes”. 

Mr.  Berry,  and  this  is  shown  by  one  of  the  exhibits  in  evi¬ 
dence,  wrote  to  all  members  of  the  National  Board  advising 
of  that  instruction.  The  Superintendent  wrote  to  Mr.  Gruhn 
of  the  mutual  group  and  advised  the  mutuals  of  that  instruc¬ 
tion. 

The  instruction  was  that  any  such  company  that  could  not 
furnish  any  such  information  should  be  relieved  of  it.  They 
knew  that.  Then  the  basic  data  upon  which  the  Superintend¬ 
ent  acted,  if  Your  Honor  please,  the  basic  data  upon  which  his 
order  is  predicated,  is  the  data  that  the  companies  themselves 
have  submitted  to  him.  He  did  not  change  a  single  dollar, 
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neither  premiums  reported,  losses  reported  or  expenses  re¬ 
ported  except  as  he  found  necessary  to  segregate  those  things 
to  determine  that  part  of  the  earned  premium  which  related 
to  fire  and  lightning  and  extended  coverage  which  he  did  not 
undertake  to  control. 

The  basic  figures  submitted  to  the  Superintendent  were  not 
changed  in  the  slightest  one  cent. 

HE  COURT :  There  is  a  difference  in  the  inference  drawn 
by  you  and  the  inference  drawn  by  the  companies.  They 
are  their  own  figures,  I  realize  that,  but  there  is  a  difference 
in  inferences. 


500  MR.  HARRISON:  As  I  say,  in  any  expense  ratio 
that  runs  60  per  cent  or  above,  that  shows  on  its  face 

501  that  something  is  wrong  with  it. 

THE  COURT:  Well,  I  wonder,  though,  whether 
there  is  not  some  burden  of  showing  that  there  is  something 
wrong  with  it,  and  is  it  right  to  assume  that  simply  because 
the  expense  ratio  is  high,  that  there  is  something  wrong? 
Should  there  not  be  some  showing  that  it  is  based  on  wasteful 
management  or  inefficient  management  or  excessive  salaries 
or  excessive  expenses  for  other  matters?  In  other  words,  I 
think,  I  do  not  see — and  I  am  speaking  tentatively — how 
you  can  exclude  a  high  cost  company  by  saying  that  because 
its  expense  ratio  is  high  on  its  face,  it  is  unreasonable.  I 
think  there  must  be  some  showing  that  the  expense  ratios  are 
unreasonable.  That  would  be  no  more  proper  than  if  the 
plaintiff  companies  insisted  on  excluding  some  highly  success¬ 
ful  very  large  company  which,  because  of  its  size,  can  do  busi¬ 
ness  at  a  very  low  cost,  and  ask  to  have  that  excluded  from 
this  computation.  It  is  as  broad  as  it  is  long,  as  I  see  it. 

You  have  to  take  the  low  cost  and  high  cost  companies  all . 
together. 

MR.  HARRISON:  And  that  is  just  the  reason,  if  Your 
Honor  please,  why  the  Congress  has  given  a  discretion  and  a 
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judgment  to  the  Superintendent,  to  determine  whether  or 
not - 

THE  COURT:  But,  it  is  not  an  unbridled,  untram- 

502  meled  discretion,  but  must  be  a  discretion  exercised 
on  the  basis  of  evidence,  as  I  see  it,  on  the  basis  of 

facts. 

MR.  HARRISON :  On  the  basis  of  facts,  all  right. 

Now,  I  say  to  your  Honor  that  any  expense  ratio  of  60  per 
cent  to  100  per  cent  or  more  shows  on  its  face  that  it  is  un¬ 
reasonable, — 

THE  COURT:  I  am  not  going  to  accept  that,  because  1 
think  there  must  be  some  showing,  some  evidence  to  show  that 
it  is  not  reasonable  to  have  an  expense  ratio  over  60  per  cent. 
I  cannot  take  judicial  notice  of  that  fact. 

MR.  HARRISON :  I  would  like  to  illustrate  that.  I  don’t 
wish  to  mention  or  make  any  criticism  of  any  company  or 
officers  therein,  but  the  Superintendent  does  know,  for  in¬ 
stance — 

MR.  CROMELIN:  I  will  object  to  that,  if  Your  Honor 
please.  There  is  nothing  in  evidence,  as  to  that,  and  that  is 
the  thing  we  want  to  find  out  about,  and  have  wanted  to,  from 
the  Superintendent  and  have  a  chance  to  rebut  it. 

THE  COURT:  Anything  not  in  evidence,  I  will  not  con¬ 
sider. 

MR.  HARRISON:  I  think  we  should  be  granted  as  much 
latitude  as  Mr.  Kaplan  was,  sir. 

THE  COURT:  Mr.  Kaplan  confined  himself  to  argument 
from  the  evidence. 

503  MR.  HARRISON:  I  will  come  back  to  that,  and 
then  answer  the  law  question  Mr.  Cromelin  raised. 

THE  COURT:  Go  ahead  with  your  statement. 

MR.  HARRISON:  I  was  going  to  say  that  the  Superin¬ 
tendent  does  know,  and  that  is  out  of  the  exhibits,  that  some 
companies,  for  instance,  particularly  mutuals,  and  some  other 
companies,  have  a  company  that  is  operated  as  a  company  and 
an  agency. 
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Now,  the  company  has  certain  employees  that  are  employed 

in  its  agency  work  and  in  the  company  work.  Now,  those 

\ 

officials  cannot  possibly  know,  there  is  no  precise  way  of  de¬ 
termining  how  much  time  is  devoted  by  one  employee  to  one 
phase  of  the  work  or  to  another. 

THE  COURT:  That  is  the  vice,  as  I  see  it,  in  proceeding 
in  the  manner  in  which  the  Superintendent  has  proceeded 
here.  No  one  questions  the  good  faith  or  the  efficiency  or 
the  sincerity  of  the  Superintendent,  but  no  one  knows  how  he 
arrived  at  these  figures. 

Now,  that  was  one  reason  why  I  wanted  Mr.  Harrison  to 
finish  his  statement,  because  I  think  your  statement  illustrates 
what  has  been  troubling  me,  that  the  Superintendent  reached 
his  conclusions  on  some  information  that  he  has  in  his  own 
mind,  and  which  cannot  be  answered  because  we  do  not  know 
what  it  is,  the  parties  do  not  know  what  it  is. 

MR.  HARRISON :  I  would  like  to  be  heard  on  that 
504  point,  Your  Honor. 

We  submit  in  all  fairness  that  the  orders  themselves 
show  the  basic  information  upon  which  he  acted. 

THE  COURT:  I  am  not  going  to  take  judicial  notice  of  the 
fact,  without  proof,  that  the  expense  ratio  of  over  60  per  cent 
is  unreasonable,  because  I  do  not  know  that  that  is  a  fact. 

MR.  HARRISON :  Of  course  what  I  say,  I  am  not  charg¬ 
ing  bad  faith  or  anything  of  that  sort - 

THE  COURT:  I  think  all  parties  to  the  proceeding  are 
acting  in  the  best  of  faith  and  have  been  very  helpful  in  cast¬ 
ing  light  on  the  subject. 

MR.  HARRISON:  I  was  just  trying  to  illustrate  to  Your 
Honor  the  kind  of  situation  that  might  be  met,  and — is  there 
authority  for  the  Superintendent  using  that  not  to  make  a 
determination  but  to  use  judgment,  and  is  there  a  reason 
whereby  he  may  use  judgment  and  discretion,  and  there  is 
authority  for  that  in  the  decision  of  the  Supreme  Court  of  the 
United  States  in  a  very  recent  case,  the  United  States  v.  Pierce 
Auto  Freight  Lines.  I  don’t  have  the  official  report,  but  that  is 
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reported  in  66  Supreme  Court  Reporter  at  page  687,  decided 
March  11,  1946,  and  that  decision  was  by  Mr.  Justice  Rut¬ 
ledge,  and  that  decision  was  on  this  particular  phase  of  it.  1 
don’t  care  to  go  into,  that  case - 

505  THE  COURT :  Give  me'  the  name  of  the  case,  Mr. 
Harrison. 

MR.  HARRISON :  Sorry,  Sir,  I  though  you  had  it. 

THE  COURT:  Yes,  but  I  did  not  have  a  chance  to  jot  it 
down. 

MR.  HARRISON :  United  States,  et  al.,  vs.  Pierce. 

;THE  COURT :  U.  S.  vs.  Pierce,  decided - 

MR.  HARRISON:  March  11,  1946.  That  is  Pierce  Auto 
Freight  Lines. 

THE  COURT:  Mr.  Harrison,  I  am  convinced  that  you  do 
not  have  to  argue  that  the  Superintendent  has  a  right  to  use 
discretion.  The  only  factor  that  is  troubling  me  as  to  this 
branch  of  the  case  is  whether  that  discretion  must  or  must 
not  be  exercised  solely  on  the  evidence  presented  before  him, 
at  a  formal  hearing,  and  on  the  basis  of  a  record  made  in  such 
hearing.  That  is  the  only  problem  that  is  bothering  me. 

I  have  no  doubt  that  he  has  a  right  to  use  discretion,  and 
that  he  is  not  bound  by  arithmetical  computations.  He  sits 
as  a  jury,  in  a  sense,  and  a  jury  is  not  bound  by  any  arithme¬ 
tical  computations. 

The  only  question  bothering  me  is  whether  he  must  reach 
his  conclusion  on  the  basis  of  a  record  containing  evidence 
presented  at  a  formal  hearing,  and  solely  on  that,  and  that 
is  a  question  of  law  which  I  think  you  argued  yes- 

506  terday  sufficiently  and  on  which  you  were  going  to  pre¬ 
sent  authorities  in  a  memorandum  later  on. 

iln  fact,  I  think  you  have  presented  your  authorities  (ex¬ 
hibiting  document). 

MR.  HARRISON;  We  have  on  that  point,  Your  Honor. 

THE  COURT:  That  is  a  point  that  I  am  going  to  t.hinir 
about. 
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MR.  HARRISON :  And  I  want  to  thank  the  Court  for  giv¬ 
ing  me  the  opportunity  overnight  to  read  the  two  cases  men¬ 
tioned  yesterday,  and  I  will  come  to  them  a  moment  later, 
but  may  I  briefly  state  that  those  cases  are  not  any  different 
from  any  other  cases,  where  the  statute  says - 

THE  COURT:  I  am  not  impressed  by  the  Boeing  case, 
but  I  am  by  the  Clarksburg  case. 

MR.  HARRISON:  I  will  say  something  about  that  in  a 
moment;  but,  I  want  to  answer  the  question  your  Honor  just 
raised  about  considering  things  outside  the  record. 

We  don’t  say  that  the  Superintendent  did,  here,  but  I  say 
there  is  authority  for  his  doing  so,  but  this  goes  to  the 'extent 
of  having  knowledge  of  certain  things.  It  is  certainly  suf¬ 
ficient  that  the  Superintendent  exercises  discretion  within  the 
knowledge  of  such  information. 

THE  COURT:  I  understand  your  point,  of  course;  and, 
it  all  comes  back  to  this  question  of  law,  whether  the  Super¬ 
intendent  has  legal  authority  to  proceed  in  the 
507  manner  in  which  he  proceeded,  or  whether  he  must  pro¬ 
ceed  by  formal  hearings. 

This  is  a  question  of  law  that  the  Court  must  determine. 

MR.  HARRISON:  If  I  may  just  read  this  point,  I  want 
to  emphasize  to  show  the  wisdom  of  discretion,  based  upon 
such  knowledge,  even  though  the  knowledge  was  not  used 
to  make  a  determination  in  this  case. 

****** 

510  THE  COURT:  I  was  only  indicating  that  it  is  diffi¬ 
cult  to  follow  a  discussion  of  figures  orally,  and  I  don’t 

think  they  play  very  much  part,  anyway. 

My  difficulty  on  this  expense  ratio  is  that  what  evi- 

511  dence  is  there  justifying  the  exclusion  of  the  higher  cost 
companies? 

MR.  HARRISON:  Well,  Your  Honor — 
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THE  COURT:  I  am  not  going  to  go  over  the  Superintend¬ 
ent’s  arithmetic,  I  am  going  to  assume  that  is  correct. 

MR.  HARRISON:  I  want  the  Court  to  understand  that 
no  higher  company  was  excluded.  I  think,  Your  Honor — 

THE  COURT:  Excluded  in  this  way:  that  it  took  the 
average  ratio  of  48,  or  whatever  it  was,  and  allocated  that 
ratio  to  all  the  companies  that  had  a  higher1— 

MR.  HARRISON :  No,  Your  Honor,  that  is  not  the  fact,  I 
am  sorry.  I  am  afraid  the  Court  misunderstood  the  witness 
Stout  in  referring  to  his  exhibit,  I  forget  the  number  when  he 
said  that  exhibit,  I  believe  it  was  Q,  that  exhibit — I  think  the 
witness  testified  was  made  up  since  this  case  had  been  on 
hearing  before  Your  Honor. 

THE  COURT:  Yes,  but  is  there  any  dispute  over  the 
fact,  let  us  ignore  that  exhibit — is  there  any  dispute,  and  I 
understood  there  was  not,  that  if  you  were  first  to  take  the 
expense  ratio  of  all  the  companies,  which  amounts  to — what 
is  it? 

MR.  HARRISON:  48.29. 

THE  COURT :  48.29,  and  then  exclude  all  those  that  have 
a  higher  ratio  than  that,  and  assume  that  their  ratio  is  48.29 
and  then  get  a  second  average  resulting  from  excluding 
512  the  higher  expense  ratio,  you  would  arrive  at  43.5,  by 
means  of  arithmetical  computation. 

Now,  the  testimony  is,  as  I  understand  it,  that  the  Super¬ 
intendent  did  not  reach  this  figure  by  any  arithmetical  com¬ 
putation,  but  that  he  used  43.5  as  a  figure  which  he  arrived  at 
in  the  exercise  of  his  discretion  and  which  was  called  by  your 
witness,  a  “judgment  figure”,  but  which  nevertheless — the 
two  figures  are  the  same,  that  is,  the  figure  arrived  at  by  the 
Superintendent,  or  found  by  the  Superintendent  in  the  exer¬ 
cise  of  his  judgment  and  discretion,  and  the  figure  that  would 
be  reached  by  this  arithmetical  computation  that  I  indicated. 

That  is  correct,  is  it  not? 

MR.  HARRISON :  It  is  correct,  but  may  I  say  that  that 
is  sheer  coincidence,  and  not  even  the  Superintendent  knew 
that  last  Friday  when  we  had  the  conference  with  the  attor- 
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neys  for  the  companies.  Last  Friday  that  exhibit  had  not 
been  finished,  and  we  so  told  them. 

THE  COURT:  Then,  the  problem  in  my  mind  is  this: 
The  Superintendent  has  a  right,  in  fact,  it  is  his  duty  to  use 
discretion,  and  he  is  not  bound  by  arithmetical  computations, 
but  he  came  to  that  figure  out  of  his  inner  consciousness  and 
he  must  have  factual  data  out  of  which  to  arrive  at  the  figure, 
and  how  did  he  reach  that  figure? 

MR.  HARRISON :  He  did,  Your  Honor. 

THE  COURT:  Did  what? 

513  MR.  HARRISON:  He  had  the  expense  ratio  of 
every  company  affected  by  this  order. 

THE  COURT:  In  other  words,  your  thought  is  that  he 
acted  as  a  jury  does,  when  he  arrived  at  an  arbitrary  com¬ 
promise  figure,  as  they  would  in  a  damage  suit? 

MR.  HARRISON :  Not  only  my  thought,  but  the  record  so 
shows. 

THE  COURT:  Very  well,  proceed. 

I  think  I  understand  the  situation. 

MR.  HARRISON:  I  wish  to  emphasize  again,  if  Your 
Honor  please,  I  was  afraid  when  Mr.  Stout  was  testifying  that 
Your  Honor  did  not  understand — 

THE  COURT:  I  understand  perfectly. 

MR.  HARRISON:  I  want  to  say  to  Your  Honor  that  I 
had  not  seen  that  exhibit  until  this  week. 

THE  COURT:  I  understand  that,  so  proceed  with  your 
next  point. 

****** 

195  MR.  KAPLAN :  The  Fire  Marshal,  please. 

Thereupon — 

RAYMOND  C.  ROBERTS, 

called  as  a  witness  by  and  in  behalf  of  the  plaintiffs,  having 
been  first  duly  sworn,  was  examined  and  testified  as  follows: 
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DIRECT  EXAMINATION 
BY  MR.  KAPLAN: 

Q  Your  full  name?  A  Raymond  C.  Roberts. 

Q  Where  do  you  reside,  where  do  you  live?  A  Washing¬ 
ton,  D.  C. 

Q  You  are  the  Fire  Marshal  of  the  District  of  Columbia, 
are  you?  A  Yes,  sir. 

Q  Also  in  charge  of  fire  prevention  work  here?  A  Yes,  sir. 

Q  How  long  have  you  been  in  that  office?  A  Seventeen — 
it  will  be  eighteen  years  this  coming  October,  sir. 

Q  Fire  Marshal,  do  you  keep  a  record  in  your  office  of 
the  fires  in  the  District,  and  also  an  estimate  of  the 

196  amount  of  losses  attached  to  each  fire?  A  I  do. 

Q  Would  you  tell  the  Court  how  you  go  about  that?  I 
.mean,  you  have  forms  filled  out  and  filed  with  your  depart¬ 
ment?  A  Yes,  sir. 

Q  Can  you  tell  the  Court  how  that  is  done,  what  informa¬ 
tion  you  get?  A  Each  and  every  fire  that  occurs,  there  is  a 
form  that  is  completed,  showing  the  date,  the  time,  the  box 
number,  the  owner,  of  course  the  address,  the  agent,  the  oc¬ 
cupant,  the  cause  and  origin  of  the  fire,  the  location  of  the 
fire,  the  amount  of  insurance  carried  to  building,  and  to  con¬ 
tents,  the  estimated  loss  to  the  building  and  to  contents. 

THE  COURT:  Who  fills  out  the  form? 

THE  WITNESS:  That  is  filled  out  by  one  of  the  in¬ 
spectors  under  my  supervision,  sir. 

BY  MR.  KAPLAN: 

Q  And  you  keep  that  record  in  your  office?  A  Yes,  sir,  and 
that  is  compiled  at  the  end  of  the  month,  it  is  a  monthly  report. 

Q  Did  you  say  that  that  report  states  whether  there 

197  is  insurance  carried?  A  Yes,  sir. 

Q  Now,  do  you  or  do  your  men  go  to  every  fire — in 
other  words,  are  there  small  cigarette  fires  and  other  fires 
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which  you  would  not  go  to?  A  There  is  a  record  kept  of  every 
fire  to  which  the  fire  department  responds. 

Q  Responds?  A  Yes,  sir. 

Q  I  see.  A  If  the  fire  involves  a  vehicle,  motor  vehicle, 
which  in  all  probability  would  be  removed  before  a  repre¬ 
sentative  from  my  office  was  there  to  view  it,  it  may  occur 
during  the  night,  and  be  slightly  damaged,  there  may  be  dam¬ 
age  to  a  seat  cushion  or  something,  the  owner  would  take 
the  car  and  go  on,  perhaps  it  would  be  an  out-of-town  vehicle. 
Then  the  information  on  the  record  is  obtained  from  the  officer 
in  charge  who  responded  to  that  fire. 

Q  Is  it  your  thought  that  the  fire  department  responds  to 
every  fire  in  the  District,  or  are  there  some  which  it  might  not 
respond  to?  A  There  are  a  number  of  fires,  I  am  sure,  that 
occur  annually  that  the  fire  department  has  no  knowledge  of. 

Q  Now,  Fire  Marshal,  have  you  brought  your  records  with 

you?  A  I  have,  yes,  sir. 

•  *  * 

198  Q  Have  you  a  compilation  of  your  recorded  fires  and 
the  amount  of  estimated  damage  for  the  year  1946,  to 
and  including  the  month  of  April,  1946?  A  I  have. 

MR.  HARRISON :  Our  objection  goes  to  that,  sir,  as  be¬ 
fore. 

THE  COURT:  The  question  is  whether  he  has  such  a 
compilation. 

BY  MR.  KAPLAN: 

Q  Do  you  have  those  here?  A  I  have. 

Q  Yould  you  give  the  total  to  the  Court,  as  recorded  in 
your  department  for  the  four  months  of  1946  in  the  District 
of  Columbia?  j - ... 

THE  COURT.  Just  a  monment.  -  , 

MR.  HARRISON :  I  would  make  the  same  objection,  if 
Your  Honor  please. 

THE  COURT:  Overruled. 
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THE  WITNESS:  The  month  of  January,  1946,  $269,690; 
February,  $176,695;  March,  $444,280;  April,  $82,800,  for  a 
total  of  $973,465. 


BY  MR.  KAPLAN: 

Q  That  is  for  the  first  four  months?  A  First  four  months 
of  1946,  yes,  sir. 

Q  Will  you  give  the  Court  the  total,  as  you  recorded 

199  it  in  your  department  for  the  Calendar  year  1945? 
A  $1,462,790. 

Q  Will  you  give  the  Court  the  total  as  you  recorded  it  for 
the  year  1944?  A  $849,055. 

Q  Now  by  your  figures,  Mr.  Fire  Marshal,  you  have  rec¬ 
orded  more  for  the  first  four  months  of  1946  than  for  the  entire 
calendar  year  of  1944.  A  That  is  correct. 

Q  Is  that  correct?  A  Yes,  sir. 
i  Q  The  records  that  you  have  are  kept  in  the  regular  course 
of  business? 

THE  COURT:  There  is  no  question  about  that. 

BY  MR.  KAPLAN: 

Q  Now,  Marshal,  would  you  give  us  from  your  experience, 
your  opinion  of  the  reasons  for  this  increase  in  1945  and  1946? 
Is  there  anything  about  the  District  that  you  want  to  state 
or  can  state,  or  about  the  population  or  any  other  subject 
which  you  think  may  be  part  of  the  problem  here?  A  Many 
factors  enter  into  the  rise  of  the  loss  in  the  District  of  Colum¬ 
bia.  The  District  has  had  almost  a  double  increase  in  popu¬ 
lation  in  the  last  10  years.  The  cost  of  labor  for  re- 

200  placement,  the  cost  of  materials,  and  the  inability  to  get 
competitive  bidding  on  repair  jobs,  which  have  re¬ 
sulted  in  cost-plus  work  on  replacements  of  fire  damages, — all 
those  factors  enter  into  an  increased  cost. 
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.  THE  COURT:  May  I  interrupt  counsel  with  a  question 
in  order  to  clarify  my  own  thinking? 

You  have  been  endeavoring  to  show  for  the  last  fifteen 
minutes,  you  and  Mr.  Cromelin,  that  the  cost  of  construction 
have  gone  up.  It  is  almost  a  matter  of  which  the  Court  may 
take  judicial  notice,  although  the  Court  cannot  take  judicial 
notice  of  the  exact  amount  of  the  increase,  but  I  am  not 
aware  of  the  relevancy  of  it,  because  if  costs  have  been  going 
up,  your  amount  of  insurance  premiums  may  also  go  up. 
Don’t  the  two  increase  in  proportion? 

MR.  KAPLAN:  May  I  answer  that? 

THE  COURT:  Yes. 

MR.  KAPLAN :  The  proportion  is  in  Mr.  Harrison’s  prem¬ 
ium  income  for  1945  and  it  went  down.  Look  at  the  total, 
if  you  will,  Your  Honor — 

THE  COURT:  Your  statement  is  accurate  enough. 

MR.  KAPLAN:  The  1945  premiums  written  are  lower 
than  the  total  in  1944. 

THE  COURT:  Well,  that  may  be  because  some  of  the  in¬ 
surance  carried  over  from  the  preceding  years,  because  most 
policies  are  written  for  three  years,  are  they  not? 

201  MR.  HARRISON :  Three  to  five. 

MR.  KAPLAN :  Your  three  and  five  are  in  the  cal¬ 
culations,  too,  those  are  premiums  written,  three-year  prem¬ 
iums — 

THE  COURT:  You  do  not  mean  that  on  the  whole,  people 
cary  less  fire  insurance  nowdays? 

MR.  KAPLAN :  I  mean  to  say  that  they  do  not  carry  any 
more.  Let  me  illustrate  that.  Your  Honor  is  arguing  this 
question  with  me. 

THE  COURT:  I  want  to  be  enlightened. 

MR.  KAPLAN :  They  don’t  rush  in  for  more  insurance  be¬ 
cause  costs  are  up,  they  have  no  co-insurance  in  the  District. 
Whatever  amount  of  insurance  they  have,  there  are  no  total 
losses,  these  are —  ' 

THE  COURT:  They  don’t  have  the  80  per  cent — 
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MR.  KAPLAN  (interposing) :  No  co-insurance  on  homes. 

MR.  CROMELIN :  And  contents. 

MR.  HARRISON:  That  isn’t  true,  because  it  is  carried 
on  apartments.  If  you  are  going  to  exclude  apartments — 

MR.-  KAPLAN:  They  have  no  co-insurance  on  homes. 
You  may  have  a  home  that  is  worth  $10,000,  let’s  say,  two 
years  ago,  and  it  went  up  to  twenty  thousand  or  twenty-five 
thousand  and  you  carried  a  $10,000  policy,  and  if  it  burns,  it 
may  be  a  $10,000  loss  and  you  are  still  paying  100  per  cent  on 
that  loss. 

THE  COURT:  Well,  of  course  real  estate  has  been 
202  turning  over  during  the  last  couple  of  years  a  great 
many  times. 

MR.  KAPLAN:  That  is  right. 

THE  COURT:  And  when  a  person  pays  a  high  price  for 
a  home  or  commercial  property,  the  tendency  would  be  for 
him  to  cary  more  insurance  than  if  he  paid  a  smaller  amount. 

MR.  KAPLAN:  You  are  talking  about  tendency  and  we 
are  talking  actual  figures.  In  other  words,  the  figures  are  here, 
all  the  premium  income  in  1945  has  been  tabulated,  and  is 
here,  and  is  less  than  1944.  The  figures  for  1946  are  here  and 
are  in  the  record  for  the  first  four  months. 

Now,  the  report  of  Mr.  Harris  gives  you  the  ratio  and  shows 
you  for  four  months  of  1946,  it  is  from  93  per  cent  of  the 
total — 

THE  COURT:  You  have  complied  with  my  request  for 
the  information. 

MR.  KAPLAN:  The  Marshal  gives  us  that,  all  he  can  do 
is  give  us  the  trend. 

THE  COURT:  I  understand,  proceed. 

BY  MR.  KAPLAN: 

Q  Now,  Marshal,  periodically,  every  four  or  five  years, 
does  the  National  Board  of  Fire  Underwriters  make  a  survey 


2$7 


of  the  physical  conditions  in  the  District,  with  your 

203  cooperation  and  help?  A  They  do  that  on  request, 
which  I  think  will  show  that  about  every  eight  or  ten 

years,  they  do  come  in,  yes,  sir. 

Q  When  was  the  last  one  made?  A  The  survey  was  made, 
I  think  around  1940,  I  think  the  report  was  in  1941. 

Q  Did  you  receive  a  copy  of  the  report  resulting  from  that 
survey?  A  I  did. 

THE  COURT:  Don’t  identify  it  further,,  if  you  want  to 
offer  it. 

MR.  KAPLAN :  I  offer  this  report  in  evidence  as  a  copy 
of  that  report. 

MR.  HARRISON:  No  objection. 

THE  CLERK:  That  will  be  Plaintiffs’  Exhibit  No.  18. 

(The  report  on  the  District  of  Columbia  by  the  Na¬ 
tional  Board  of  Fire  Underwriters  referred  to  was 
marked  Plaintiffs’  Exhibit  No.  18,  and  received  in 
evidence.) 

MR.  KAPLAN :  May  I  also  state  for  the  record,  if  Your 
Honor  please,  just  supplementing  what  I  said  to  you,  that 
the  premium  income  from  the  District  is  reported  under  oath 
in  the  annual  reports,  which  are  on  file  with  the  Insurance 
Department. 

THE  COURT:  I  understand. 

204  MR.  KAPLAN:  Does  Your  Honor  want  to  take  a 
look? 

THE  COURT:  I  would  like  to. 

'  (Plaintiffs’  Exhibit  No.  18  handed  to  the  Court.) 

By  MR.  KAPLAN: 

Q  As  the  result  of  the  survey  made  by  the  National  Board 
of  Fire  Underwriters  periodically  do  they  make  any  recom¬ 
mendation  for  improvements  and  changes?  A  Yes,  sir,  they 
do.  ‘ 
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Q  Is  it  part  of  your  work  and  duty  to  cary  out  those  recom¬ 
mendations?  A  Those  pertaining  to  my  department,  yes,  sir. 
You  see,  they  make  any  number  of  reports  that  would  cover 
all  the  different  departments  involved. 

Q  Such  as  the  buildings  department?  A  And  so  forth. 

Q  Now,  is  the  key  rate  of  the  city  more  or  less  figured  on 
the  basis  of  physical  conditions  as  surveyed  periodically?  A  I 
have  no  knowledge. 

Q.  Do  you  know  whether  Washington's  key  rating  is  good 
or  otherwise? 

THE  COURT:  I  am  sorry,  that  is  something  I  am  not 
familiar  with,  what  is  a  key  rating? 

MR.  KAPLAN :  That  is  where  you  might  have  what  you 
would  call  a  survey  of  all  communities,  and  you  get  a 
205  basic  rating  depending  upon  your  fire  equipment  and 
your  ability  to  fight  fires  and  the  rate,  if  Your  Honor 
please,  is  more  or  less  based  upon  the  physical  equipment  of 
each  community,  and  its  ability  is  comprehensively  surveyed 
to  meet  fire  conditions. 

THE  COURT:  Who  makes  the  key  rating,  the  National 
Board  of  Fire  Underwriters? 

MR.  KAPLAN :  It  would  be  made  I  think  by  the  Rating 
Bureau. 

MR.  HARRISON :  Not  in  the  District  of  Columbia,  that 
rating — 

THE  COURT:  Made  by  whom? 

MR.  HARRISON:  As  I  understand  it,  it  is  made  by  the 
companies  themselves,  either  through  some  association  such 
as  the  National  Board,  but  it  is  a  company  rating  and  has 
nothing  to  do  with  the  District  of  Columbia  rating. 

MR.  KAPLAN:  I  will  get  to  that. 

THE  COURT:  It  is  immaterial.  Proceed  with  your  ques¬ 
tioning.  I  wanted  to  clarify  that  point. 

BY  MR.  KAPLAN: 

Q  Mr.  Marshal,  you  have  a  well  equipped  fire  department 
here,  have  you  not?  A  Yes,  sir. 
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Q  I  imagine  you  have  had  the  same  trouble  as  other  de¬ 
partments  have  had  elesewhere,  in  getting  equipment — 
206  THE  COURT :  The  Court  will  take  judicial  notice 

of  the  fact  that  in  this  city  we  have  an  excellent  fire 
department. 

MR.  KAPLAN :  There  is  no  question  or  quarrel  over  that. 
We  have  no  point  to  make  as  to  that,  except,  notwithstanding 
all  of  that,  the  conditions  are  what  we  are  concerned  with. 

THE  COURT:  What  is  the  key  rating  you  were  about  to 
bring  out,  what  is  the  key  rating  of  Washington? 

MR.  KAPLAN :  The  key  rating  in  Washington,  as  I  under¬ 
stand  it,  Your  Honor,  is  second,  and  there  are  only  three 
first  in  the  nation. 

TELE  COURT.  Which  are  they? 

MR.  KAPLAN:  New  York,  San  Francisco  and — pardon 
me.  (Conferring  off  the  record.) 

We  are  not  certain  of  the  other,  but  I  understand  that  there 
are  three  firsts,  and  Washington  comes  next. 

TELE  COURT.  In  spite  of  all  the  criticism,  the  District 
has  done  a  good  job. 

MR.  HARRISON:  We  think  so,  Your  Honor.  We  think 
it  ought  to  be  stipulated  that  the  key  rating  has  nothing  to 
do  with  the  fixation  of  rates  of  fire  insurance. 

THE  COURT:  This  is  aside.  I  was  interested  as  a  citizen, 
rather  than  as  a  judge. 

MR.  HARRISON:  We  are  very  proud  of  our  fixe 
307  department,  if  Your  Honor  please. 

MR.  KAPLAN :  You  may  examine. 

MR.  GASCH:  I  have  one  or  two  questions,  sir. 

CROSS-EXAMINATION 
BY  MR.  GASCH: 

•  -  i 

Q  Chief,  you  have  supplied  figures  generally,  without  refer¬ 
ence  to  whether  the  risk  was  insured  or  uninsured,  is  that 
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correct?  A  That  is  true,  yes,  sir.  Our  figures  are  the  figures 
compiled  of  fire  damage,  irrespective  of  whether  fire  insurance 
was  carried  or  not.  That  does  not  enter  into  it  at  all. 

Q  Now,  you  indicated  you  had  information  concerning 
whether  or  not  a  particular  loss  was  covered  by  insurance? 
A  Yes,  sir. 

Q  Do  you  have  any  way  of  knowing  whether  the  company 
that  carries  that  loss  is  a  company  authorized  to  do  business 
in  the  District  or  not?  A  No,  sir,  I  do  not.  We  don’t  inquire 
as  to  the  name  of  the  company.  That  information  is  purely 
voluntary  on  the  part  of  the  assured.  We  ask  them  do  they 
carry  insurance,  and  if  so  how  much,  and  we  do  not  inquire 
into  the  name  of  the  company  at  all. 

Q  Do  your  figures  take  into  consideration  the  ques- 

208  tion  of  salvage?  A  Sure. 

Q  They  do?  A  Yes,  sir. 

Q  Do  your  figures  also  take  into  consideration  Government 
buildings,  or  buildings  known  by  you  not  to  be  insured? 
A  Absolutely.  Any  fire  that  occurs  where  there  is  damage  and 
the  fire  department  responds  is  carried  on  our  fire  logs.  If 
the  fire  occurs  in  a  Government  building  where  there  is  no  in¬ 
surance,  why,  and  there  is  a  half  a  million  dollar  fire  loss,  it 
goes  in  our  records.  Insurance  does  not  enter  in  it  at  all. 

Q  Do  your  records  also  take  into  consideration  interstate 
vehicles?  A  Absolutely,  yes,  sir. 

Q  Public  vehicles?  A  Yes,  sir,  if  the  fire  occurs  within  the 
District  of  Columbia. 

Q  And  gasoline  trucks,  something  like  that?  A  Yes,  sir. 

Q  Now,  can  you  mention  some  of  the  circumstances  that 
would  contribute  to  the  favorable  rating  that  has  been  men¬ 
tioned  by  Senator  Kaplan  for  the  District  of  Columbia? 

209  A  A  number  of  factors  enter  into  the  formulation  or 
formation  of  that  rating:  Adequacy  of  the  fire  depart¬ 
ment,  properly  manned  and  paid  department,  that  is  one  of 
the  factors.  Adequacy  of  your  building  codes,  water  supply, 
distribution  of  hydrants,  fire  alarm  systems,  spacing  of  fire 
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alarm  boxes,  the  maintaining  of  a  fire  prevention  bureau,  in¬ 
spection  services,  all  of  those  factors  enter  into  it. 

Q  Would  width  of  streets  have  anything  to  with  that? 
A  Wide  streets  and  a  limitation  on  the  heights  of  buildings, 
all  of  those  apply  to  it. 

Q  Fire  breaks?  A  Well,  wide  streets — 

Q  Such  as  the  Mall?  A  Wide  street,  avenues,  and  park¬ 
ways  are  natural  fire  breaks,  yes,  sir. 

Q  What  about  level  terrain,  generally  speaking?  A  That 
is  a  factor,  yes,  sir.  That,  also  with  prevailing  winds.  I 
mean,  all  those  are  taken  into  consideration,  whether  or  not 
your  particular  location  is  subjected  to  high  winds,  and  ex 
treme  cold  weather,  deep  snows,  all  those  are  parts  that  are 
weighted  in. 


* 


631  OPINION 

Filed  Jun  25  1946  Charles  E.  Stewart,  Clerk 

Action  by  American  Eagle  Fire  Insurance  Company  and  172 
other  insurance  companies  to  enjoin  the  Superintendent  of 
Insurance  of  the  District  of  Columbia  from  enforcing  an  order 
reducing  fire  insurance  rates. 

Powers,  Kaplan  &  Berger  (Abraham  Kaplan,  Esq.,  and 
George  I.  Gross,  Esq.,  of  Counsel)  of  New  York,  N.  Y.;  and 
Cromelin,  Townsend,  Camalier  &  Kirkland  (Paul  B.  Crome- 
lin,  Esq.,  and  Francis  C.  Brooke,  Esq.,  of  counsel)  of  Wash¬ 
ington,  D.  C.,  for  plaintiffs. 

Vernon  E.  West,  Esq.,  Corporation  Counsel;  Lloyd  B.  Harri¬ 
son,  Esq.,  Special  Assistant  Corporation  Counsel;  and  Oliver 
Gasch,  Esq.,  Assistant  Corporation  Counsel,  of  Washington, 
D.  C.,  for  defendant  Jordan;  and 
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Walter  M.  Bastian,  Esq.,  of  Washington,  D.  C.,  for  defendant, 
Insurance  Rating  Bureau  of  the  District  of  Columbia. 
632  This  is  an  action  by  a  group  of  fire  insurance  com¬ 
panies  to  enjoin  the  enforcement  of  an  order  of  the 
Superintendent  of  Insurance  of  the  District  of  Columbia,  ad¬ 
justing  and  fixing  fire  insurance  rates. 

By  the  Act  of  Congress  of  June  1,  1944, 1  the  Superintendent 
of  Insurance  of  the  District  of  Columbia,  was  empowered  to 
investigate  the  necessity  for  an  adjustment  of  the  rates  on  fire, 
lightning,  tornado,  windstorm,  and  explosion  insurance,  and 
to  order  an  adjustment  of  the  rates  whenever  he  determined 
that  they  were  excessive,  inadequate,  or  unreasonable.  Any 
person  aggrieved  by  such  an  order  of  the  Superintendent  may 
appeal  to  the  Commissioners  of  the  District  of  Columbia,  or 

1 58  Stat.  267,  Sections  2  and  3 ;  District  of  Columbia  Code,  1940  Ed.  Secs. 
35-1402  and  35-1403.  which  read  as  follows: 

Sec.  35-1402.  “The  provisions  of  this  chapter  shall  apply  to  insurance  in 
the  District  of  Columbia  against  loss  of  or  damage  to  property  of  any 
valuable  interest  therein  by  or  as  a  consequence  of  fire,  lightning,  tornado, 
windstorm,  and  explosion,  or  any  one  or  more  of  such  hazards,  including 
all  supplemental,  additional,  or  extended  forms  of  coverage  written  in  con¬ 
nection  with  fire  insurance,  and  including  any  policy  which  insures  prop¬ 
erty,  while  it  is  at  a  permanent  location,  against  the  hazard  of  fire, 
i  lightning,  tornado,  windstorm,  or  explosion;  but  this  chapter  shall  hot 
apply  to  ocean  marine,  transportation,  boiler  and  machinery,  or  motor- 
vehicle  insurance,  nor  to  insurance  covering  the  property  of  interstate 
common  carriers,  nor  to  any  form  of  insurance  designated  by  the  Super¬ 
intendent  as  inland  marine  insurance.” 

i  Sec.  35-1 403.  “The  Superintendent  is  empowered  to  investigate  the  neces¬ 
sity  for  an  adjustment  of  the  rates  on  any  or  all  risks  or  classes  of  risks 
within  the  scope  of  this  chapter,  and  to  order  an  adjustment  of  such  rates 
whenever  he  determines,  after  investigation  of  the  experience  showing 
premiums  and  losses  for  a  period  of  not  less  than  five  years  next  preced¬ 
ing  such  investigation,  that  the  rates  for  any  one  or  more  daaBes  of  risks 
i  are  excessive,  inadequate,  or  unreasonable.  In  determining  the  necessity 
for  an  adjustment  of  rates,  the  Superintendent  shall  give  consideration 
to  all  factors  reasonably  attributable  to  the  risks,  to  the  conflagration  or 
catastrophe  hazard,  both  within  and  without  the  District,  and  to  a  reason¬ 
able  profit.  The  Superintendent  is  also  empowered,  after  investigation, 
to  order  removed,  at  such  time  and  in  such  manner  as  he  sh*H  specify' 
any  unfair  discrimination  existing  between  individual  risks  or  classes  of 
rides. 

“Any  person,  firm,  or  corporation  aggrieved  by  any  order  ruling 
proceeding,  or  action  of  the  Superintendent,  or  any  person  acting  in  his 
behalf  and  at  his  instance,  may  appeal  to  the  Commissioners  of  the  Dis¬ 
trict,  or  contest  the  validity  of  such  order,  ruling,  proceeding,  or  action  in 
any  court  of  competent  jurisdiction  by  appeal  or  through  any  other  ap¬ 
propriate  proceedings,  as  provided  under  sections  35-1348  and  35-1349  ” 
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contest  its  validity  in  any  court  of  competent  jurisdiction  by 
appeal,  or  through  any  other  appropriate  proceedings. 

633  Acting  under  the  authority  of  this  statute,  the  Sup¬ 
erintendent  of  Insurance  on  October  29,  1945,  promul¬ 
gated  an  order  reducing  fire  insurance  rates.  This  order  was 
modified  by  a  supplemental  order  issued  on  February  1,  1946, 
by  which  the  reduction  was  made  somewhat  smaller  than  by 
the  original  order.  Thereupon,  this  suit  was  brought  by  a. 
number  of  fire  insurance  companies  doing  business  in  the 
District  of  Columbia,  to  enjoin  the  enforcement  of  the  amend¬ 
ed  order  and  to  secure  an  adjudication  that  it  is  of  no  force 
and  effect.  Out  of  the  234  fire  insurance  companies  doing 
business  in  the  District  of  Columbia,  173  are  plaintiffs  in  this 
action. 

The  order  sought  to  be  reviewed  constitutes  the  first  at¬ 
tempt  on  the  part  of  the  Superintendent  of  Insurance  of  the 
District  of  Columbia,  to  exercise  the  rate-making  au¬ 
thority  conferred  on  him  by  the  Act  of  June  1,  1944. 

634  Consequently,  this  case  is  one  of  first  impression. 

The  plaintiffs  assert  that  the  order  of  the  Superin¬ 
tendent  should  be  set  aside  and  its  enforcement  enjoined  on 
several  grounds.  First,  it  is  contended  that  the  Superintend¬ 
ent’s  failure  to  accord  a  hearing  to  the  interested  parties,  and 
to  take  evidence  as  a  basis  for  his  order,  was  illegal  and  con¬ 
trary  to  the  requirements  of  the  statute,  if  properly  construed. 
Second,  it  is  alleged  that  the  rates  fixed  by  the  Superintendent 
are  confiscatory  and,  therefore,  constitute  a  taking  of  prop¬ 
erty  without  due  process  of  law.  Third,  it  is  urged  that  some 
of  the  basic  computations  on  which  the  Superintendent  predi¬ 
cated  his  action,  were  erroneous.  Each  of  these  grounds  will 
be  separately  considered. 

I. 

Lack  of  Hearing 

Some  time  prior  to  the  issuance  of  his  order  of  October  29, 
1945,  the  Superintendent  of  Insurance  sent  a  questionnaire  to 
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every  fire  insurance  company  doing  business  in  the  District 
of  Columbia,  calling  for  certain  information  relating  to  its 
activities.  The  companies  were  not  apprized  of  the  purpose 
for  which  the  replies  were  to  be  used.  After  examining  the 
responses  and  consulting  and  considering  such  other  data  as 
he  deemed  wise,  the  Superintendent  issued  an  order  on  October 
29,  1945,  directing  that  fire  insurance  rates  prevailing  in  the 
District  of  Columbia  be  reduced  by  at  least  5.8260%,  so  as 
to  effect  an  annual  reduction  of  not  less  than  $134,273  in  the 
aggregate  amount  of  premiums. 

No  formal  proceedings  had  been  instituted  or  conducted 
by  the  Superintendent,  no  hearing  had  been  held  or 
635  accorded  to  interested  parties,  and  no  notice  of  an  in¬ 
tention  on  the  part  of  the  Superintendent  to  revise 
rates  had  been  given  to  any  one.  The  order  appears  to  have 
been  issued  in  a  purely  ex  parte  manner.  After  the  order  was 
promulgated,  some  of  the  companies  affected  by  it  requested 
an  opportunity  to  be  heard  and  to  present  contravening  data 
with  a  view  to  securing  a  modification  of  the  reduction  of 
rates.  The  companies  were  then  permitted  to  submit  informa¬ 
tion  informally.  The  Superintendent  and  his  counsel,  how¬ 
ever,  expressly  took  the  position  that  this  opportunity  was 
extended  to  the  companies  as  a  matter  of  grace  and  not  as  a 
matter  of  right,  and  that  he  had  the  authority  to  proceed 
without  any  hearing.  A  supplemental  order,  dated  February 
1, 1946,  was  subsequently  issued  by  the  Superintendent  modi- 
fjmg  the  original  order  by  directing  a  rate  reduction  of  at 
least  5%,  so  as  to  effect  an  annual  reduction  of  not  less  than 
$115,236. 

It  is  contended  by  the  companies  that  the  mode  of  pro¬ 
cedure  adopted  and  followed  by  the  Superintendent  was  illegal. 
They  urge  that  they  were  entitled  to  a  hearing;  that  the  Sup¬ 
erintendent  was  obligated  to  proceed  on  the  basis  of  evidence 
adduced  by  his  counsel  in  his  behalf,  and  countervailing  evi¬ 
dence  introduced  by  the  companies  and  any  other  interested 
parties;  and  that  a  record  of  such  evidence  should  have  been 
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made,  and  should  have  formed  a  basis  for  findings  of  fact, 
which  in  turn  should  have  constituted  the  foundation  for  any 
order  fixing  rates.  On  the  other  hand,  it  is  the  Superintend¬ 
ent’s  position  that  the  statute  does  not  require  him  to  proceed 
by  formal  hearings,  but  that  he  is  empowered  to  act  on  the 
basis  of  an  exparte  informal  investigation  and  his  per- 
636  sonal  knowledge,  without  any  representation  on  be¬ 
half  of  interested  parties. 

A  determination  of  this  important  issue  requires  a  consid¬ 
eration  of  the  nature  of  the  administrative  process  as  distin¬ 
guished  from  the  judicial  process.  Basically  the  judicial 
process  is  a  means  for  determining  a  controversy  between  two 
or  more  named  persons  by  an  impartial  tribunal.  The  ad¬ 
ministrative  process,  as  applied  in  connection  with  regulatory 
activities  of  the  Government,  and  more  particularly,  regulation 
of  rates  is  a  means  by  which  a  Governmental  agency  clothed 
with '  delegated  legislative  authority  or  performing  a  quasi¬ 
judicial  function,  regulates  activities  of  groups  of  persons  with¬ 
in  specified  channels.  In  its  operation  the  judicial  process  con¬ 
templates  a  proceeding  in  which  each  party  is  represented  in 
person  or  by  counsel,  with  the  tribunal  acting  as  an  arbiter. 
The  administrative  process  envisages  a  proceeding  in  which 
the  regulatory  body  may  be  represented  before  itself  by  its 
own  counsel,  who  presents  evidence  in  support  of  an  action 
which  he  suggests  that  the  agency  should  take,  while  parties 
who  may  be  affected  by  the  proposed  action  may  be  heard  in 
person  or  by  counsel.  In  one  case,  there  is  a  determination  of 
a  controversy  by  an  impartial  tribunal,  while  in  the  other 
instance,  the  regulatory  agency  or  officer  is  in  part  an  inter¬ 
ested  party  and  in  part  a  trier  of  the  respective  contentions 
advanced  by  its  counsel  and  the  counsel  for  other  parties  rep¬ 
resented  at  the  hearing. 

The  difference  between  the  two  types  of  process  become 
more  apparent  in  connection  with  proceedings  to  review  the 
determinations  reached.  In  case  of  the  judicial  process,  re¬ 
view  is  had  by  appropriate  appellate  proceedings  in  a  higher 
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court.  The  trial  court  has  no  interest  or  participation  in  the 
subsequent  steps.  On  the  other  hand,  in  case  of  the 

637  administrative  process,  the  administrative  agency  be¬ 
comes  the  respondent  or  defendant  in  judicial  proceed¬ 
ings  seeking  to  review  the  administrative  order,  and  through 
its  counsel  seeks  to  sustain  the  administrative  action. 

In  spite  of  the  differences  that  exist  between  the  judicial 
and  the  administrative  process,  both  have  certain  elemnts  in 
common.  One  of  these  features  is  that  each  must  comply  with 
the  requirements  of  due  process  of  law,  and  must  pursue  pro¬ 
cedure  that  does  not  transcent  these  limitations.  Due  process 
of  law  is  a  process  that  hears  before  it  condemns.  The  re¬ 
quirement  of  a  hearing  is  one  of  the  fundamental  principles 
imbedded  in  Anglo-American  jurisprudence.  It  is  as  inexor¬ 
able  a  requirement  in  administrative  proceedings  involving 
delegated  legislative  authority  or  a  quasi- judicial  function,  as 
it  is  in  the  determination  of  controversies  in  courts  of  law. 
It  is  axiomatic  that  to  adjudicate  personal  or  property  rights 
without  giving  interested  parties  an  opportunity  to  be  heard 
is  contrary  to  our  basic  ideas  of  substantial  justice.  No  en¬ 
croachment  or  inroad  should  be  permitted  or  tolerated  in 
respect  to  an  indispensable  safeguard  so  vital  and  precious 
as  the  right  to  a  hearing  before  final  adjudication. 

It  has  been  held  by  an  unbroken  line  of  authorities  that 
an  administrative  agency,  in  establishing  a  basis  for  regulatory 
action,  particularly  an  order  fixing  rates,  is  under  an  obliga¬ 
tion  to  give  notice  and  to  accord  a  fair  and  full  hearing  to  all 
interested  parties,  to  take  evidence,  to  make  findings  of  fact 
based  solely  on  such  record,  and  to  predicate  its  final  conclu¬ 
sion  on  the  findings  of  fact.  In  Ohio  Bell  Tel.  Co.  v.  Comm’n., 
301  U.  S.  292,  the  Public  Utilities  Commission  of  Ohio 

638  instituted  a  proceedings  to  fix  the  valuation  of  prop¬ 
erty  of  telephone  companies  as  of  1925  and  to  adjust 

rates  as  of  that  date.  After  the  completion  of  the  proceeding, 
the  Commission  made  a  further  order  fixing  the  values  of  the 
property  for  each  year  from  1926  to  1933,  without  taking  any 
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evidence  on  this  aspect  of  the  matter.  The  Supreme  Court, 
held  that  the  action  of  the  Commission  was  invalid,  because 
of  its  failure  to  hold  a  hearing  on  this  phase  of  the  subject, 
and  because  of  the  fact  that  it  proceeded  without  taking  any 
evidence.  In  writing  for  a  unanimous  court,  Mr.  Justice 
Cardozo,  in  his  usual  trenchant  style,  made  the  following  re¬ 
marks  (p.  302-305) : 

“From  the  standpoint  of  due  process — the  protection 
of  the  individual  against  arbitrary  action — a  deeper 
vice  is  this,  that  even  now  we  do  not  know  the  partic¬ 
ular  or  evidential  facts  of  which  the  Commission 
took  judicial  notice  and  on  which  it  rested  its  con¬ 
clusion.  Not  only  are  the  facts  unknown ;  there  is  no 
way  to  find  them  out.  When  prices  lists  or  trade 
journals  or  even  government  reports  are  put  in  evi¬ 
dence  upon  a  trial,  the  party  against  whom  they  are 
offered  may  see  the  evidence  or  hear  it  and  parry  its 
effect.  Even  if  they  are  copied  in  the  findings  with¬ 
out  preliminary  proof,  there  is  at  least  an  opportunity 
in  connection  with  a  judicial  review  of  the  decision 
to  challenge  the  deductions  made  from  them.  The 
opportunity  is  excluded  here.  The  Commission,  with¬ 
holding  from  the  record  the  evidential  facts  that  it 
has  gathered  here  and  there,  contents  itself  with  say¬ 
ing  that  in  gathering  them  it  went  to  journals 
and  tax  lists,  as  if  a  judge  were  to  tell  us,  ‘I  looked 
at  the  statistics  in  the  Library  of  Congress,  and  they 
teach  me  thus  and  so/  This  will  never  do  if  hearings 
and  appeals  are  to  be  more  than  empty  forms.” 


“To  put  the  problem  more  concretely:  how  was  it 
possible  for  the  appellate  court  to  review  the  law  and 
the  facts  and  intelligently  decide  that  the  findings 
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of  the  Commission  were  supported  by  the  evidence 
when  the  evidence  that  it  approved  was  unknown  and 
unknowable?” 


I  639  “Regulatory  commissions  have  been  in¬ 
vested  with  broad  powers  within  the  sphere  of 
duty  assigned  to  them  by  law.” 

****** 

“All  the  more  insistent  is  the  need,  when  power  has 
been  bestowed  so  freely,  that  the  ‘inexorable  safe¬ 
guard.’  (St.  Joseph  Stock  Yards  Co.  v  United  States, 

•298  U.  S.  38,  73)  of  a  fair  and  open  hearing  be  main- 
.  tained  in  its  integrity.  Morgan  v.  United  States, 

298  U.  S.  468,  480,  481 ;  Interstate  Commerce 
Comm’n.  v.  Louisville  &  N.  R.  Co.,  227  U.  S.  88,  91. 

The  right  to  such  a  hearing  is  one  of  ‘the  rudiments 
of  fair  play’  (Chicago,  M.  &  St.  P.  Ry.  Co.  v.  Polt, 

232  U.  S.  165,  168)  assured  to  every  litigant  by  the 
Fourteenth  Amendment  as  a  minimal  requirement. 
West  Ohio  Gas  Co.  v.  Public  Utilities  Comm’n.  (No. 

1),  (No.  2),  supra;  Brinkerhofi-Faris  Co.  v.  Hill,  281 
U.  S.  673,  682.  Cf.  Norwegian  Nitrogen  Co.  v. 
United  States,  supra.  There  can  be  no  compromise 
on  the  footing  of  convenience  or  expediency,  or  be¬ 
cause  of  a  natural  desire  to  be  rid  of  harassing  delay, 
when  that  minimal  requirement  has  been  neglected 
or  ignored.” 

In  R.  R.  Comm’n.  v.  Pacific  Gas  Co.,  302  U.  S.  388,  the 
Supreme  Court  passed  on  the  validity  of  a  rate-making  order 
of  the  Railroad  Commission  of  the  State  of  California.  One 
of  the  attacks  directed  against  the  order  was  based  on  the 
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contention  that  the  Commission  had  failed  to  comply  with  the 
requirement  of  procedural  due  process.  The  Supreme  Court, 
speaking  through  Chief  Justice  Hughes,  enunciated  the  fol¬ 
lowing  principles  as  a  guide  to  administrative  bodies  and 
officers  (p.  393): 

“The  right  to  a  fair  and  open  hearing  is  one  of 
the  rudiments  of  fair  play  assured  to  every  litigant 
by  the  Federal  Constitution  as  a  minimal  require¬ 
ment.  Ohio  BeU  Telephone  Co.  v.  Public  Utilities 
Comm’n.,  301  U.  S.  292, 304, 305.  There  must  be  due 
notice  and  an  opportunity  to  be  heard,  the  procedure 
must  be  consistent  with  the  essentials  of  a  fair  trial, 
and  the  Commission  must  act  upon  evidence  and  not 
arbitrarily.” 

640  In  Interstate  Commerce  Comm’n  v.  Louisville  &  N.  R. 

Co.,  227  U.  S.  88,  91,  it  was  stated  that  administrative 
orders,  quasi-judicial  in  character,  were  void  if  a  hearing  was 
denied.  This  point  had  been  definitively  determined  by  the 
United  States  Court  of  Appeals  for  the  District  of  Colum¬ 
bia.  In  Clarksburg -Columbus  Short  Route  B.  Co.  v.  Wood¬ 
ring,  67  App.  D.  C.  44,  the  Court  had  under  consideration  an 
order  made  by  the  Secretary  of  War  fixing  bridge  tolls  pur¬ 
suant  to  a  statutory  provision  authorizing  such  action  on  his 
part.  The  statute  did  not  require  the  Secretary  of  War  to 
conduct  a  hearing.2  Neverthless,  the  court  reached  the  con¬ 
clusion  that  his  failure  to  do  so  vitiated  his  action.  On.  this 
point,  the  court  made  the  following  significant  observations 
(p.  46) :  .  ' 

■s  •  .  •  .  •  *  „  ,  "I*  ,  • 

“The  right  to  notice  and  hearing  is  imperative  in 
judicial  or  quasi- judicial  proceedings.  It  is  not  im- 

2  The  statute  involved  in  the  cited  case  (33  U.  S.  C.  A.  494)  is  composed  of 
two  distinct  provisions:  first,  it  authorises  the  Secretary  of  War  to  require 
removal  of  obstructions  to  navigation;  and  second,  it  empowers  him  to  fix 
bridge  tolls.  The  first  provision  required  him  to  proceed  on  the  baas  of  a 
hearing,  while  the  second  contained  no  such  requirement. 
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portant  that  in  this  instance  a  hearing  is  not  expressly- 
enjoined  by  the  statute.  The  right  is  constitutional, 
and  the  deprivation  of  the  citizen  of  his  property 
without  notice  and  an  apportunity  to  be  heard 
amounts  to  the  taking  of  his  property  without  due 
process  of  law  (Const.  Amend.  5).” 

The  emphasis  placed  by  the  courts  on  the  necessity  for  a 
hearing  in  administrative  proceedings  of  the  type  involved 
in  this  litigation  is  well  illustrated  in  United  States  v.  Illinois 
Central  R.  Co.,  291  U.  S.  457.  In  that  case  a  group  of  rail¬ 
roads  brought  suit  to  set  aside  an  order  of  the  Interstate  Com¬ 
merce  Commission  made  under,  the  Inland  Waterways 
641  Corportion  Act,  which  authorized  the  Commission  to 
regulate  common  carrier  service  on  certain  designated 
waters.  The  Commission  isued  an  order  directing  specified 
carriers  to  establish  through  barge-rail  routes  and  rates.  The 
order  was  assailed  on  the  ground  that  it  had  been  made 
without  a  full  and  fair  hearing,  and  that  the  statute,  insofar 
as  it  authorized  the  Commission  to  proceed  without  such 
hearing,  contravened  the  due  process  clause  of  the  Fifth 
Amendment.  The  Court  overruled  this  contention,  but  sole¬ 
ly  on  the  ground  that  the  Commission  had  construed  the 
statute  as  requiring  it  to  accord  a  hearing  after  the  making  of 
the  order,  but  before  putting  it  into  effect.  In  fact,  the  Gov¬ 
ernment  conceded  that  the  order  could  not  have  been  en¬ 
forced  without  a  hearing,  if  properly  sought  by  the  carriers 
affected  thereby.  The  Supreme  Court  made  the  following 
comments  on  this  aspect  of  the  case  (pp.  460-461) : 

“The  provision  of  the  statute  that  a  certificate  of  pub¬ 
lic  convenience  and  necessity  to  conduct  a  common 
carrier  service  upon  the  waters  designated  may  be 
obtained  upon  application  to  the  commission  and 
thereupon  the  commission  shall  make  the  order  de¬ 
scribed  in  the  statute,  undoubtedly  empowers  the 
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commission  to  make  the  order,  in  the  first  instance, 
without  a  hearing.  The  commission,  however,  seems 
never  to  have  held  that  it  is  not  obliged  upon  com¬ 
plaint  to  grant  a  full  and  fair  hearing  after  the  mak¬ 
ing  of  the  order  but  before  putting  it  into  effect. 

And  both  in  the  briefs  filed  on  behalf  of  appellants, 
including  the  United  States  and  the  commission,  and 
in  the  argument  at  the  bar,  the  position  is  definitely 
taken  that  the  order  is  tentative  and  the  rates  pre¬ 
scribed  thereby  cannot  be  enforced  without  a  hear¬ 
ing  if  properly  sought  by  appellees.” 

To  be  sure  in  the  instant  case,  the  Superintendent,  after 
making  his  order,  accorded  to  the  companies  at  their  request 
an  opportunity  to  submit  data  informally.  He  expressly 
took  the  position,  however,  that  he  was  doing  so  solely 
642  as  a  matter  of  grace;  that  he  was  not  obligated  to  do 
so;  and  that  the  companies  had  no  right  to  demand  or 
insist  upon  a  hearing  or  an  opportunity  to  present  evidence 
or  argument,  unless  as  a  matter  of  discretion  he  choose  to  ex¬ 
tend  them  the  privilege.  In  fact,  counsel  for  the  Superin¬ 
tendent  urge  that  he  proceeded  on  his  personal  knowledge  of 
“intimate  details  of  company  operations  and  practices”,  ob¬ 
tained  from  reports  made  by  his  examiners.  Counsel  further 
state  that  “in  their  oral  reports  to  the  Superintendent  they 
(i.e.,  the  examiners)  very  properly  report  to  him  with  com¬ 
plete  freedom”.  Unfortunately,  however,  this  information  is 
not  spread  on  the  record  of  this  proceeding.  The  companies 
presumably  do  not  know  what  it  is,  and,  hence  are  unable  to 
answer  it.  This  ex  parte  procedure  is  repugnant  to  our  basic 
ideas  of  justice  and  is  inconsistent  with  the  elementary  re¬ 
quirements  of  due  process  of  law.  One’s  rights  may  not  be 
adjudicated  on  the  basis  of  facts  not  made  known  to  him  and 
which  he  has  no  opportunity  to  answer  or  explain.  The  right 
of  judicial  review  is  also  in  part  at  least,  frustrated,  since  this 
information  has  not  been  made  available  to  the  court.  The 
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fact  that  obviously  the  Superintendent  acted  in  good  faith 
and  in  all  sincerity  and  that  he  performed  his  task  in  a 
thorough  and  intelligent  manner  does  not  save  his  course  of 
action  from  the  fatal  consequence  of  the  vital  deficiencies  of 
his  procedure. 

The  authorities  on  which  the  Superintendent  relies  in  sup¬ 
port  of  his  position  are  distinguishable.  Phillips  v.  Com¬ 
missioner ,  283  U.  S.  589;  Springer  v.  United  States,  102  U.  S. 
586;  and  Bi-Metallic  Co.  v.  Colorado,  239  U.  S.  441,  are  cases 
.  involving  the  validity  of  tax  levies.  It  is  well  estab- 
643  lished,  however,  that  summary  procedure  is  permis¬ 
sible  in  the  collection  of  the  revenue.  In  fact,  in 
Phillips  v.  Commissioner,  supra,  Mr.  Justice  Brandeis  ob¬ 
served  that,  “The  right  of  the  United  States  to  collect  its 
internal  revenue  by  summary  administrative  proceedings  has 
long  been  settled  (p.  595).”  Manifestly,  these  cases  do  not 
govern  the  course  that  must  be  pursued  in  rate-making  pro¬ 
ceedings,  since  they  are  governed  by  entirely  different  prin¬ 
ciples. 

Bailey  v.  Anderson,  326  U.  S.  203,  205,  merely  reaffirms  the 
well-known  principle  that  in  a  condemnation  proceeding  the 
entry  on  the  property  may  precede  the  hearing  on  the  issue 
of  just  compensation.  • 

Bowles  v.  Willingham,  321  U.  S.  503,  involved  the  validity 
of  the  Emergency  Price  Control  Act.  The  Supreme  Court 
sustained  the  validity  of  the  statute  as  an  emergency  measure 
enacted  in  the  exercise  of  the  war  powers.  That  this  is  the 
correct  view  of  this  decision  appears  from  the  following  ob¬ 
servations  in  the  majority  opinion  of  Mr.  Justice  Douglas  (pp. 
520-521) : 

“Congress  was  dealing  here  with  the  exigencies  of 
wartime  conditions  and  the  insistent  demands  of  in-  •  • 

•  flatipn  control.  .  .  .  National  security  might  not  be  - 
able  to  afford  the  luxuries  of  litigation  and  the  long 
•  delays  which  preliminary  hearings  traditionally  have  : 
entailed.” 
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Obviously,  no  such  conditions  are  presented  in  the  instant 
case.  None  of  the  other  authorities  cited  by  counsel  for  the 
Superintendent  bear  on  the  precise  point  here  in  issue. 

It  is  a  well  settled  principle  of  statutory  construction 
644  that  if  an  enactment  is  capable  of  two  possible  mean¬ 
ings,  one  of  which  would  give  rise  to  a  serious  doubt 
or  to  a  grave  question  of  constitutionality,  while  the  other 
would  render  the  statute  palpably  valid,  the  latter  interpreta¬ 
tion  should  be  adopted,  Crowell  v.  Benson ,  285  U.  S.  22,  62; 
The  Abhy  Dodge,  223  U.  S.  166;  Arkansas  Gas  Co.  v.  Railroad 
Comm.,  261  U.  S.  379,  383;  United  States  v.  Delaware  &  Hud¬ 
son  Co.,  213  U.  S.  366,  408. 

In  Crowell  v.  Benson,  supra,  Chief  Justice  Hughes  made  the 
following  significant  remarks: 

“When  the  validity  of  an  act  of  the  Congress  is 
drawn  in  question,  and  even  if  a  serious  doubt  of  con¬ 
stitutionality  is  raised,  it  is  a  cardinal  principle  that 
this  Court  will  first  ascertain  whether  a  construc¬ 
tion  of  the  statute  is  fairly  possible  by  which  the 
question  may  be  avoided.”  (p.  62) 

The  statute  here  under  consideration  empowers  the  Super¬ 
intendent  to  investigate  the  necessity  for  an  adjustment  of 
rates  and  to  order  an  adjustment  whenever  he  determines 
“after  investigation”  that  the  rates  are  excessive,  inadequate, 
or  unreasonable.  The  foregoing  discussion  irresistibly  leads 
to  the  conclusion  that  the  word  “investigation”  as  used  in 
the  Act,  means  a  proceeding  in  which  a  full  and  fair  hearing 
is  accorded  to  all  interested  parties,  evidence  is  taken,  a  record 
is  made,  and  findings  of  fact  are  reached  on  the  basis  of  the 
record.  The  final  order  of  the  Superintendent  must  be  based 
on  findings  of  fact  derived  in  this  manner.  The  term  “in¬ 
vestigation”  as  used  in  this  statute  is  not  to  be  interpreted 
in  its  loose,  popular,  or  colloquial  sense,  as  an  informal,  ex 
parte,  examination  of  such  data  as  the  Superintendent  may 
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secure  through  his  own  efforts  in  the  exercise  of  his  own  dis¬ 
cretion,  without  disclosing  this  information  to  any  one  and 
without  according  an  opportunity  to  the  persons  con- 
045  cerned  to  meet  the  information  obtained  by  him. 

This  conclusion  was  reached  by  the  Supreme  Judicial 
Court  of  Massachusetts,  in  American  Employers'  Ins.  Co.  v. 
Com’r.  of  Ins.,  298  Mass.  161,  168,  in  construing  a  somewhat 
similar  State  statute.  That  court  stated  (p.  168) : 

“The  words  of  said  sec.  113B  empowering  the  com¬ 
missioner  to  establish  premium  charges  ‘after  due 
hearing  and  investigation’  do  not  authorize  him  to 
engage  in  an  outside  and  independent  research  de¬ 
signed  to  elucidate  new  facts  and  to  use  the  results 
thus  obtained,  without  submitting  them  as  evidence 
to  the  scrutiny  of  all  parties  in  interest  at  the  public 
hearing.  The  word  “investigation”  often  conotes  an 
1  inquiry  according  to  judicial  methods.” 

The  vital  defect  in  the  procedure  adopted  by  the  Superin¬ 
tendent  is  graphically  and  vividly  illustrated  by  the  dispute 
between  the  parties  over  the  proper  expense  ratio  which  should 
be  employed  in  computing  the  amount  of  expenses  with  which 
the  Companies  are  to  be  credited.  The  companies  contend 
that  48.29%  of  the  earned  premiums  is  the  ratio  that  should 
have  been  adopted  for  that  purpose.  The  figure  actually  em¬ 
ployed  by  the  Superintendent  was  43.50%.  Obviously,  the 
Superintendent  is  clothed  with  a  broad  discretion  in  deter¬ 
mining  this  ratio,  as  well  as  all  other  factors  that  enter  into 
fixing  a  reasonable  rate.  Nevertheless,  there  was  no  evidence 
adduced  before  the  Superintendent,  either  by  his  own  counsel, 
or  by  any  interested  party,  which  warranted  him  in  arriving 
at  this  or  any  other  figure.  His  deputy  testified  that  it  was  a 
“judgment  figure”.  Obviously,  however,  judgment  must  be 
based  on  evidence.  It  is  admitted  that  48.29% — the  figure 
advanced  by  the  companies, — represents  the  average  expense 
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ratio  of  all  companies  licensed  to  write  fire  insurance  in 

646  the  District  of  Columbia  in  1944.  The  figure  43.50% 
is  reached  by  the  following  calculation:  if  all  com¬ 
panies  with  a  higher  expense  ratio  than  the  average  of  48.29% 
are  credited  with  only  48.29%  and  a  re-computation  is  made 
on  this  basis,  the  average  expense  ratio  becomes  43.50%.  The 
testimony  in  behalf  of  the  Superintendent  shows  that  he  did 
not  reach  his  result  by  employing  this  method  of  calculation, 
but,  as  previously  stated,  the  figure  used  by  him  was  arrived  at 
by  the  exercise  of  his  judgment  and  discretion.  The  coin¬ 
cidence  is,  however,  present.  The  fact  remains  that  the  ratio 
used  by  him  excludes  all  higher  expense  ratioes  of  companies 
whose  expenses  exceed  48.29%  of  the  earned  premiums.  Mani¬ 
festly,  it  may  hardly  be  contended  that  the  Superintendent 
was  obligated  to  accept  the  expense  ratio  of  each  company, 
no  matter  how  high  it  may  be.  In  order  to  exclude  all  higher 
expense  ratioes,  however,  there  should  have  been  some  evi¬ 
dence  justifying  such  a  result.  No  such  showing  is  made  here. 
For  example,  it  does  not  appear  that  the  companies  with  a 
higher  expense  ratio  were  wilfully  extravagant,  or  inefficiently 
managed,  or  that  their  expenses  were  excessive,  or  that  there 
was  some  other  reason  why  they  should  not  be  included  in  the 
computation.  If  a  full  and  fair  hearing  had  been  held  at 
which  pertinent  evidence  had  been  adduced  and  if  the  Super¬ 
intendent  had  acted-  on  the  evidence  thus  presented,  it  may 
well  be  that  the  expense  ratio  employed  by  him  might  be 
justified,  or,  on  the  other  hand,  the  opposite  conclusion  might 
be  reached.  Unfortunately,  however,  there  is  no  evidence  on 
the  basis  of  which  the  court  is  in  a  position  to  review  his  con¬ 
clusions. 

This  aspect  of  the  case  is  of  considerable  importance.  •  It 
is  contended  by  the  companies  that  a  large  portion  of 

647  their  expenses,  such  as  agents’  commissions,  taxes,  li¬ 
cense  fees,  and  the  like,  cannot  be  controlled  by  them, 

and  that  the  variable  expenses  over  which  they  have  some 
modicum  of  control  lepresent  a  comparatively  small  fraction 
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of  the  aggregate.  They  assert  that  the  reduction  of  five  points 
in  the  expense  ratio  amounts  to  almost  a  50%  reduction  of  the 
total  expenses  in  the  controllable  group. 

The  pungent  remarks  of  Mr.  Justice  Brandeis  in  Nor. 
Pacific  v.  Dept.  Public  Works,  268  U.  S.  39,  44-45,  are  peculiar¬ 
ly  applicable  to  this  phase  of  the  case  at  bar: 

“The  mere  admission  by  an  administrative  tribunal 
of  matter  which  under  the  rules  of  evidence  applic¬ 
able  to  judicial  proceedings  would  be  deemed  incom¬ 
petent,  United  States  v.  Abilene  &  Southern  Ry.,  265 
U.  S.  274,  288,  or  mere  error  in  reasoning  upon  evi¬ 
dence  introduced,  does  not  invalidate  an  order.  But 
where  rates  found  by  a  regulatory  body  to  be  com¬ 
pensatory  are  attacked  as  being  confiscatory,  courts 
may  enquire  into  the  method  by  which  its  conclusion 
was  reached.  An  order  based  upon  a  finding  made 
without  evidence,  The  Chicago  Junction  Case,  264 
U.  S.  258,  263,  or  upon  a  finding  made  upon  evidence 
which  clearly  does  not  support  it,  Interstate  Com¬ 
merce  Commission  v.  Union  Pacific  R.  R.,  222  U.  S. 

541,  547,  is  an  arbitrary  act  against  which  courts  af¬ 
ford  relief.  The  error  under  discussion  was  of  this 
character.  It  was  a  denial  of  due  process.” 

IL 

Confiscation 

The  companies  claim  that  the  rates  fixed  by  the  Superin¬ 
dent  are  confiscatory  and,  therefore,  result  in  taking  property 
without  due  process  of  law,  in  contravention  of  the  Fifth 
Amendment.  They  contend  that  if  the  rates  are  enforced, 
the  average  rate  of  underwriting  profit  that  prevailed  during 
the  five  year  period  from  1940  to  1944,  inclusive,  would 
648  be  transformed  into  an  average  underwriting  loss  of 
2.50%.  They  attempt  to  support  their  contention  by 


287 


recalculating  the  prospective  earned  premiums  of  all  of  the 
companies  on  a  basis  different  from  that  used  by  the  Superin¬ 
tendent.  They  deduct  from  this  amount  the  aggregate,  esti¬ 
mated,  actual  expenses  of  all  of  the  companies,  calculated  on 
the  basis  of  an  expense  ratio  of  48.29%.  After  deducting  this 
amount  as  well  as  an  estimated  amount  of  insurance  losses, 
they  reach  a  result  indicating  that  the  companies  would  sus¬ 
tain  an  annual  underwriting  loss  of  8257,385,  or  2.50%  of  the 
total  premiums.  There  is  no  showing  of  the  effect  of  the 
order  on  any  individual  company. 

It  is  well  settled  that  a  person  claiming  to  be  aggrieved  by 
a  rate  making  order  has  the  burden  of  proof  on  the  issue  of 
confiscation.  To  sustain  this  burden,  he  must  establish  by 
clear  and  convincing  evidence  that  the  rates  make  it  impos¬ 
sible  to  earn  a  fair  return,  American  Bridge  Co.  v.  Comm’n., 
307  U.  S.  486,  494 ;  Los  Angeles  Gas  Co.  v.  R.  R.  Comm’r.,  289 
U.  S.  287,  305;  Lindheimer  v.  Illinois  Tele.  Co.,  292  U.  S.  151, 
164.  In  Lindheimer  v.  Illinois  Tele  Co.,  supra,  Chief  Justice 
Hughes  remarked  that  “The  question  is  whether  the  company 
has  established,  with  the  clarity  and  definiteness  befitting  the 
cause,  that  this  reduction  would  bring  about  confiscation” 
(p.  164). 

It  has  been  frequently  held  that  in  case  of  rate  fixing  orders, 
affecting  a  group  of  persons,  any  person  claiming  to  be  ag¬ 
grieved  must  establish  individually  that  the  rate  as  to 
649  him  will  result  in  confiscation.  It  is  not  sufficient  for 
him  to  demonstrate  that  as  a  whole  the  rate  leads  to 
an  unreasonably  low  rate  of  return  for  the  average  company. 

In  Missouri  Rate  Cases,  230  U.  S.  474,  508,  the  court  passed 
upon  the  validity  of  rates  affecting  a  group  of  railroad  com¬ 
panies.  It  was  contended  that  the  rates  were  confiscatory,  in 
that  they  did  not  enable  some  of  the  railroads  to  earn  a  fair 
return.  The  court  overruled  this  contention  and  stated  in 
an  opinion  by  Mr.  Justice  Hughes  (p.  508) : — 

“The  contention  raised  by  the  complainants,  that 
these  legislative  acts  cannot  be  enforced  against  one 
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company  unless  enforced  against  all,  cannot  be  sus- 
!  tainSd.  The  argument,  in  effect,  is  that  although  the 
charges  of  carriers  may  be  clearly  exorbitant,  the 
State  is  powerless  to  compel  them  to  put  into  effect 
reasonable  rates  because  as  to  another  carrier  differ¬ 
ently  situated  the  rates  thus  prescribed  might  be  un¬ 
reasonably  low.  The  acts  are  valid  upon  their  face 
as  a  proper  exercise  of  governmental  authority  in  the 
i  establishment  of  reasonable  rates,  and  each  complain¬ 
ant  in  order  to  succeed  in  assailing  them  must  show 
that  as  to  it  the  rates  are  confiscatory.” 

In  The  Minnesota  Rate  Cases,  230  U.  S.  352,  467-473,  rates 
had  been  fixed  by  a  rate-making  body  affecting  three  railroad 
systems.  They  were  held  confiscatory  as  to  one  of  the  roads, 
but  valid  as  to  the  other  two. 

In  Aetna  Insurance  Co.  v.  Hyde,  275  U.  S.  440,  446,  the 
Supreme  Court  passed  on  the  validity  of  a  rate  fixing  order 
of  the  Superintendent  of  Insurance  of  the  State  of  Missouri. 
In  that  case,  too,  the  contention  was  advanced  that  the  rate 
was  confiscatory  in  that  it  was  too  low  as  to  some  of  the 
650  companies.  In  overruling  this  contention,  Mr.  Justice 
Butler  wrote  as  follows: 

“No  company  receiving  just  compensation  is  en¬ 
titled  to  have  higher  rates  merely  because  of  the 
plight  of  its  less  fortunate  competitors.  Companies 
whose  constitutional  rights  are  not  infringed  may  not 
better  their  position  by  urging  the  cause  of  others.” 

In  the  case  at  bar,  there  is  no  showing,  in  fact  there  has  been 
no  attempt  to  prove,  how  the  rates  affected  individual  com¬ 
panies.  In  order  to  sustain  the  burden  of  proof  that  the  rates 
are  confiscatory,  it  is  incumbent  upon  individual  companies 
to  demonstrate  that  the  result  would  be  confiscatory  as  to 
them.  A  speculative  and  conjectural  calculation  based  on  the 
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average  of  all  companies  involved,  is  not  sufficient.  In  the 
light  of  the  foregoing  considerations,  the  court  reaches  the 
conclusion  that  the  plaintiffs  have  not  sustained  their  con¬ 
tention  that  the  rates  fixed  by  the  Superintendent  of  Insurance 
are  confiscatory. 


III. 

Miscellaneous  Objections. 

The  plaintiffs  further  contend  that  certain  of  the  basic  fac¬ 
tors  that  necessarily  enter  into  the  fixing  of  rates,  were  com¬ 
puted  by  the  Superintendent  of  Insurance  on  an  erroneous  and 
improper  basis.  In  the  light  of  the  disposition  about  to  be 
reached,  it  does  not  appear  pertinent  to  pass  on  these  objec¬ 
tions  at  this  time,  since  the  order  of  the  Superintendent  will 
be  set  aside  for  failure  to  comply  with  the  basic  requirement 
of  a  fair  and  full  hearing.  At  such  a  hearing,  counsel  for  the 
Superintendent,  as  well  as  counsel  for  all  interested  parties 
will  be  in  a  position  to  offer  evidence  on  these  disputed  issues, 
and  for  this  reason,  it  seems  best  not  to  pre-judge  them. 
651  The  order  of  the  Superintendent  will  be  set  aside  and 
its  enforcement  will  be  restrained  because  of  his  fail¬ 
ure  to  proceed  in  the  manner  indicated  in  this  opinion. 

Judgment  for  the  plaintiffs.  Counsel  will  submit  suggested 
findings  of  fact  and  conclusions  of  law  in  accord  with  this 
opinion. 


Alexander  Holtzoff, 

Associate  Justice. 


June  25, 1946. 
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652  DISTRICT  COURT  OF  THE  UNITED 
STATES  FOR  THE  DISTRICT  OF  COLUMBIA 

Filed  Jan  24  1947 

FINDINGS  OF  FACT  AND  CONCLUSIONS  OF  LAW 
PROPOSED  ON  BEHALF  OF  SUPERINTENDENT 


2.  The  Rating  Bureau  of  the  District  of  Columbia  was  or¬ 
ganized  under  the  provisions  and  requirements  of  Section  4 
of  Public  Law  327,  7Sth  Congress  (title  35,  section  1404,  D.  C. 
Code,  1940  edition).  All  insurance  companies  subject  to  the 
provisions  of  Public  Law  327  are  required  to  be  members  of 
the  Rating  Bureau.  The  Rating  Bureau  is  governed  by  a 
Governing  Committee,  which  is  composed  of  officials  of  in¬ 
surance  companies,  members  of  the  Bureau. 


4.  Prior  to  the  return  of  the  completed  forms,  some  of  the 
companies  subject  to  the  Act,  along  with  the  Rating  Bureau, 
conferred  with  the  Superintendent  of  Insurance  and  advised 
him  that  they  did  not  possess  all  of  the  classified  experience 
required  by  the  forms  and  requested  relief  from  furnishing 
such  details.  This  request  was  granted  and  the  companies 
subject  to  the  Act  were  advised  that  in  the  case  any  company 
was  not  able  to  furnish  the  detailed  information,  it  would  be 
relieved  therefrom  by  request  made  to  the  Superintendent. 
Several  companies  subject  to  the  Act,  upon  their  requests,  were 
relieved  of  the  requirement  to  furnish  such  classified  detailed 
experience. 

5.  When  the  forms  had  been  completed  and  returned  to 
the  Superintendent  of  Insurance,  they  were  checked  by  the 
Insurance  Department  and  a  copy  of  the  recapitulation  of 
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such  information  was  furnished  to  the  Rating  Bureau  of  the 
District  of  Columbia  on  August  10,  1945.  On  that  date  the 
attorney  for  the  Rating  Bureau  and  its  assistant  manager 
were  asked  by  the  Superintendent  of  Insurance  whether  on 
the  basis  of  such  recapitulation  of  experience  of  the  companies 
the  Bureau  or  a  committee  thereof  wished  to  make  recom¬ 
mendations  to  the  Department  with  respect  to  a  formula  for 
adjustment  of  rates  in  the  District  of  Columbia.  On  Sep¬ 
tember  17,  1945,  the  Rating  Bureau  and  its  attorney  and 
members  of  the  Governing  Committee  of  the  Bureau  reported 
for  reasons  which  they  expressed  they  preferred  not  to  make 
such  recommendations. 


654  8.  Hearings  were  held  on  December  14  and  19,  1945, 

and  January  3  and  15,  1946,  at  which  time  the  com¬ 
panies,  including  the  plaintiffs,  were  given  full  opportunity  to 
present  evidence  and  make  argument  upon  their  objections  to 
the  order  of  October  29,  1945. 

9.  The  attorneys  for  the  insurance  companies,  including  the 
plaintiffs  herein,  were  advised  by  the  Superintendent  of  In¬ 
surance  and  his  counsel  that  pending  the  reconsideration  of 
the  order  of  October  29,  1945,  the  Department  would  take  no 
steps  to  compel  compliance  with  its  provisions. 

10.  After  the  companies  had  been  fully  heard,  the  Super¬ 
intendent  announced  that  as  part  of  the  investigation  he  would 
reconsider  the  order  of  October  29,  1945,  and  all  underlying 
data  in  the  light  of  testimony  and  arguments  presented  by 
the  companies.  Under  date  of  February  1,  1946,  the  Super¬ 
intendent  amended  the  order  of  October  29,  1945,  and  changed 
the  effective  date  thereof  from  January  1,  1946,  to  April  1, 
1946.  By  the  amendatory  order  of  February  1, 1946,  the  reduc¬ 
tion  in  fire  insurance  premiums  was  reduced  from  a  percent¬ 
age  of  5.8260  to  5%  and  the  amount  of  the  reduction  was 
reduced  from  $134,273  to  $115,236.  The  amendatory  order 
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revoked  the  entire  rate  reduction  for  extended  coverage  insur¬ 
ance  in  the  amount  of  $91,134. 


655  12.  After  this  suit  was  instituted  the  Superintendent 

of  Insurance  advised  the  plaintiffs  in  this  cause  and 
other  companies  that  no  effort  would  be  made  to  compel 
compliance  with  the  order  while  the  case  was  pending  trial  on 
the  merits. 


CONCLUSIONS  OF  LAW 


7.  The  plaintiffs  have  not  sustained  their  contention  that 
the  rates  fixed  by  the  Superintendent  of  Insurance  are  con¬ 
fiscatory. 

•  *  #  *  *  • 


657  Filed  Oct  10  1946 

FINDINGS  OF  FACT,  CONCLUSIONS  OF 
LAW  AlND  JUDGMENT 

This  action  having  been  tried  by  the  Court  without  a  jury, 
the  Court,  this  9th  day  of  October,  1946,  hereby  makes  the 
following  findings  of  fact,  conclusions  of  law  and  judgment. 

Findings  of  Fact 

1.  The  plaintiffs  are  insurance  companies  authorized  to 
transact  and  transacting  an  insurance  business  in  the  District 
of  Columbia  against  loss  of  or  damage  to  property  by  or  as 
a  consequence  of  fire  and  lightning,  some  of  the  plaintiffs  be- 
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ing  engaged  in  other  types  of  insurance  business  in  the  Dis¬ 
trict  of  Columbia. 

2.  Purporting  to  act  under  the  authority  of  Chapter  14  of 
Title  35  of  the  District  of  Columbia  Code  (1940  Edition),  the 
defendant,  Albert  F.  Jordan,  as  Superintendent  of  Insurance  of 
the  District  of  Columbia,  promulgated  an  order  bearing  date 
October  29, 1945,  providing  among  other  things  for  a  reduction 
of  fire  insurance  rates  in  the  District  of  Columbia.  Exhibit 
“A”  is  a  true  copy  of  said  order  of  October  29,  1945.  Said 
order  was  modified  by  a  supplemental  order  bearing  date  Feb¬ 
ruary  1,  1946,  by  which  the  reduction  was  made  somewhat 
smaller  than  by  the  original  order.  Exhibit  “B”  is  a  true  copy 
of  said  order  of  February  1,  1946. 

658  3.  Under  date  of  February  1,  1945  the  defendant  Su¬ 

perintendent  of  Insurance  sent  a  questionnaire  to  every 
insurance  company  qualified  to  do  a  fire  insurance  business  in 
the  District  of  Columbia,  calling  for  certain  information  re¬ 
lating  to  such  companies’  business  in  the  District  of  Columbia 
for  the  five-year  period  ending  December  31, 1944.  Aside  from 
the  statement  contained  in  the  letter  accompanying  the  ques¬ 
tionnaire,  to  the  effect  that  the  information  was  requested 
“pursuant  to  Sections  3  and  7  of  Public  Law  327,  78th  Con¬ 
gress,  2nd  Session,”  the  companies  were  not  apprised  of  the 
purposes  for  which  the  replies  were  to  be  used. 

4.  After  examining  the  responses  and  considering  such  other 
data  and  information  as  he  deemed  wise,  the  defendant  Su¬ 
perintendent  issued  the  said  order  of  October  29,  1945,  direct¬ 
ing  that  fire  insurance  rates  then  prevailing  in  the  District 
of  Columbia  be  reduced  by  at  least  5.8260%,  so  as  to  effect 
an  annual  reduction  of  $134,273  in.  the  aggregate  amount  of 
premiums  based  upon  the  1944  volume  of  business. 

5.  Prior  to  the  issuance  of  said  order  of  October  29,  1945 
no  formal  proceedings  had  been  instituted  or  conducted  by 
the  defendant  Superintendent  of  Insurance  relating  to  a  re¬ 
vision  of  fire  insurance  rates;  no  hearing  had  been  held  or 
accorded  to  interested  parties;  and  no  notice  of  intention  on 
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the  part  of  the  Superintendent  to  revise  rates  had  been  given 
to  the  companies. 

6.  After  the  issuance  of  the  said  order  of  October  29,  1945, 
the  then  counsel  for  five  local  companies,  American  Fire  In¬ 
surance  Company  of  the  District  of  Columbia  (Plaintiff  No. 
8)]  Firemens  Insurance  Company  of  Washington  and  George¬ 
town  (Plainiff  No.  56),  Mutual  Fire  Insurance  Company  of 
the  District  of  Columbia  (Plaintiff  No.  99),  National  Capital 
Insurance  Company  of  the  District  of  Columbia  (Plaintiff  No. 

101)  and  National  Union  Insurance  Company  of  the 
659  District  of  Columbia  (Plaintiff  No.  105),  on  behalf 

of  said  companies  and  others  similarly  situated,  re- 
auested  an  amendment  or  rescission  of  the  said  order  and  re¬ 
quested  a  hearing.  Thereafter  the  defendant  Superintendent 
replied  to  said  request  stating  that  the  order  would  not  be 
amended  or  rescinded  unless  or  until  it  was  shown  to  be  in 
error,  and  that  counsel  might  appear  at  his  office  if  they  so 
desired  and  be  heard  as  to  their  objections. 

7.  The  plaintiff  companies  other  than  the  five  local  com¬ 
panies  were  not  parties  to  the  above  correspondence.  They 
appeared  at  the  office  of  the  defendant  Superintendent  of  In¬ 
surance  for  the  first  time  on  or  about  the  14th  day  of  De¬ 
cember,  1945  and  then  demanded  a  statutory  hearing  and  the 
introduction  of  evidence  by  the  Superintendent  in  the  support 
of  his  order.  The  defendant  Superintendent  of  Insurance  re¬ 
fused  to  grant  said  demand. 

8.  Thereafter  informal  proceedings  were  had  before  the 
Superintendent  and  plaintiff  companies  were  permittd  to  sub¬ 
mit  information  informally.  The  defendant  Superintendent 
however  expressly  took  the  position  that  the  opportunity  was 
extended  to  the  companies  as  a  matter  of  grace  and  not  of 
right  and  that  he  had  authority  to  adjust  rates  under  the  stat¬ 
ute  without  any  hearing.  At  said  proceedings  before  the  Su¬ 
perintendent  of  Insurance  the  plaintiff  companies  took  the 
position  that  there  should  be  introduced  before  the  Super¬ 
intendent  evidence  in  support  of  the  said  order  of  October  29, 
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1945,  and  that  the  order  should  be  based  solely  on  evidence 
introduced  before  him.  The  Defendant  Superintendent  and 
his  counsel  disagreed  with  that  position  and  failed  to  introduce 
any  evidence  in  support  of  the  order. 

9(a).  In  compiling  the  data  submitted  to  him  in  response 
to  the  questionnaire  referred  to  in  paragraph  3  hereof  the 
defendant  Superintendent  found  in  his  order  of  October  29, 
1945,  that  in  the  calendar  year  1944  the  aggregate  of  ex- 
660  pense  of  all  companies  was  48.29%  of  the  aggregate 
of  their  premiums  written.  However,  in  arriving  at  his 
adjustment  of  rates,  the  defendant  Superintendent,  in  com¬ 
puting  the  amount  of  expenses  with  which  the  companies  were 
to  be  credited  employed  the  ratio  of  43%  in  his  order  of 
October  29,  1945,  and  43.5%  in  his  order  of  February  1,  1946. 

9(b).  In  compiling  the  data  submitted  to  him  in  response 
to  the  questionnaire  referred  to  in  Paragraph  3  hereof,  the 
defendant  Superintendent  found  in  his  order  of  October  29, 
1945,  as  shown  on  page  11  thereof,  that  the  expenses  incurred 
by  all  companies  for  the  five  year  period  under  review,  to  wit, 
1940-1944,  was  86,002,418.00.  However,  in  arriving  at  his  ad¬ 
justment  of  rates  the  defendant  Superintendent,  in  stating  the 
amount  of  expenses  with  which  the  companies  were  to  be 
credited  for  the  said  five  year  period,  at  page  13  of  his  said 
order,  employed  the  figure  $4,955,165.00. 

10.  Except  as  set  forth  in  the  order  of  October  29,  1945  and 
the  order  of  February  1,  1946,  no  reason  was  given  by  the  de¬ 
fendant  Superintendent  at  any  time  prior  to  the  taking  of  evi¬ 
dence  in  this  cause  as  to  why  he  adopted  the  figure  of  43.5% 
as  an  expense  allowance  instead  of  48.29%  which  he  found 
to  be  the  actual  average  of  expense  in  the  calendar  year  1944; 
or  why  he  employed  the  figure  of  $4,955,165  as  expenses  in¬ 
curred  for  the  five-year  period  under  review  when  he  himself 
found  the  actual  expenses  incurred  during  that  period  to  be 
$6,002,41S.  No  claim  was  made  by  the  defendant  Superin¬ 
tendent  either  in  the  proceedings  before  him  or  in  this  case 
of  any  waste,  extravagance  or  lack  of  good  faith  on  the  part 


296 


of  any  company;  nor  did  he  make  any  claim  in  the  proceed¬ 
ings  before  him  or  in  this  case  that  the  companies  responses 
to  the  questionnaires  referred  to  in  paragraph  3  hereof  were 
inaccurate  in  any  respect;  nor  did  he  claim  in  the  proceedings 
before  him  or  in  this  case  that  the  expenses  of  the  corn- 

661  panies  in  any  of  the  other  years  under  investigation 
were  lower  in  percentage  than  in  1944.  There  was  no 

evidence  whatsoever  adduced  before  the  defendant  Superin¬ 
tendent,  either  by  his  own  counsel,  or  by  any  interested  party, 
in  support  of  an  expense  figure  of  §4,955,165  for  the  five  year 
period  or  of  an  expense  ratio  of  43%  or  43.5%  or  any  ratio 
lower  than  the  actual  expense  ratio  as  found  by  him  to  exist, 
to  wit:  48.29%;  nor  was  there  any  evidence  introduced  in 
this  case  in  support  of  an  expense  ratio  of  less  than  48.29%  or 
of  a  five-year  expense  figure  of  less  than  86,002,418. 

11.  The  defendant  Superintendent  adopted  the  figure  of 
43.5%  as  a  “judgment  figure.”  It  happens  that  the  figure  of 
43.5%  is  reached  by  the  following  calculation — if  all  companies 
with  a  higher  expense  ratio  than  the  average  of  48.29%  are 
credited  with  ony  48.29%,  and  a  recomputation  is  made  on  this 
basis,  the  average  expense  ratio  becomes  43.50%.  There  is, 
however,  no  evidence  in  this  case  nor  was  there  any  evidence 
in  the  proceedings  before  the  defendant  Superintendent  in  sup¬ 
port  of  such  a  method  of  computation  or  in  support  of  such 
judgment  figure. 

12.  The  extent  to  which  the  defendant  Superintendent  re¬ 
lied  upon  reports  and  statements  of  his  examiners  and  other 
subordinates  has  not  been  made  known  by  him;  neither  has 
he  made  known  to  the  plaintiff  companies  or  to  the  Court  the 
nature  or  contents  of  such  reports  or  the  names  of  the  persons 
making  them;  and  the  companies  were  not  given  the  oppor¬ 
tunity  to  refute  such  reports,  statements  or  to  counteract  their 
effect. 

13.  No  reports,  correspondence,  recapitulations  or  ftnnn^l 
statements  were  offered  in  evidence  by  the  defendant 

662  Superintendent  of  Insurance  nor  were  the  plaintiff  in- 
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surance  companies  given  an  opportunity  to  meet  the  same. 
All  other  data  claimed  by  the  defendant  Superintend¬ 
ent  of  Insurance  to  have  been  pertinent  and  relating  to  his 
investigation,  was  not  disclosed  by  the  defendant  Superin¬ 
tendent  of  Insurance  to  the  plaintiffs  either  at  the  proceedings 
before  him  or  upon  the  trial. 

CONCLUSIONS  OF  LAW 

1.  The  defendant  Superintendent  in  establishing  a  basis 
for  his  order  fixing  rates  was  under  an  obligation  to  give  notice . 
to  all  interested  parties,  to  afford  a  fair  and  full  hearing,  to 
take  evidence,  to  make  a  record  thereof,  to  make  findings  of 
fact  based  solely  on  such  record,  and  to  predicate  his  order 
on  those  findings;  and  the  statute  contemplates  such  proced¬ 
ure. 

2.  The  defendant  Superintendent  of  Insurance  failed  to 
give  adequate  notice  of  his  intention  to  fix  rates  prior  to  the 
issuance  of  his  said  order  of  October  29,  1945. 

3.  The  defendant  Superintendent  of  Insurance  failed  to  af¬ 
ford  a  fair  and  full  hearing  to  the  plaintiff  companies  before 
the  issuance  of  his  said  order  of  October  29,  1945,  and  as 
amended  by  his  order  of  February  1,  1946. 

4.  The  defendant  Superintendent  in  the  proceedings  before 
him  failed  to  introduce  any  evidence  in  support  of  his  orders 
or  the  findings  contained  therein,  failed  to  make  a  record 
of  such  evidence  and  failed  to  afford  the  companies  an  op¬ 
portunity  to  rebut  or  contravene  the  same,  although  plain¬ 
tiff  companies  so  demanded. 

5.  The  defendant  Superintendent  of  Insurance  failed  to 
malfp  known  to  the  plaintiff  companies  all  of  the  information 
upon  which  he  was  acting  in  making  either  of  said  orders, 

and  failed  to  give  the  plaintiff  companies  an  opportun- 
663  ity  to  rebut  or  otherwise  contravene  the  information 
upon  which  he  was  acting  in  making  either  of  his  said 

orders. 
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6.  The  defendant  Superintendent  failed  to  make  findings 
based  solely  on  evidence  before  him,  but  made  findings  which 
were  not  based  upon  any  evidence  before  him  or  made  known 
to  the  plaintiff  companiees. 

7.  There  was  no  evidence  before  the  Superintendent  which 
would  justify  him  in  adopting  43.5%  or  43%  or  any  figure 
lower  than  48.29 %  in  ariving  at  the  expense  factor;  there 
was  no  evidence  before  the  Superintendent  which  would  justify 
him  in  employing  the  figure  of  $4,955,165  as  the  expenses  in¬ 
curred  for  the  five-year  period  under  review  or  any  figure  lower 
than  $6,002,418.00. 

8.  The  order  of  the  defendant  Superintendent  of  Insurance 
of  October  29,  1945,  as  modified  by  his  order  of  February  1, 
1946,  fails  to  comply  with  the  requirements  of  the  statute  and 
is  therefore  illegal  and  void. 

‘  ..JUDGMENT 

It  is  ORDERED,  ADJUDGED  AND  DECREED  as  fol¬ 
lows: 

1.  That  the  said  order  of  the  defendant  Superintendent  of 
Insurance,  dated  October  29,  1945,  as  modified  by  the  said 
order  of  February  1,  1946,  is  illegal,  void  and  of  no  force  and 
effect. 

1 2.  That  the  defendant  Albert  F.  Jordan,  as  Superintendent 
of  Insurance  of  the  District  of  Columbia  and  the  defendant 
Insurance  Rating  Bureau  of  the  District  of  Columbia 
664  be,  and  each  of  them  hereby  are  permanently  enjoined 
from  enforcing  the  said  order  or  any  part  thereof. 

3.  That  the  sum  of  Two  Thousand  Five  .Hundred  Dollars 
($2,500.00),  deposited  with  the  Clerk  of  this  Court  in  com¬ 
pliance  with  this  Court’s  order  granting  a  stay  pendente  lite 
entered  the  26th  day  of  March,  1946,  less  the  .Clerk’s  com- 
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mission  of  one  percent,  be  returned  to  Francis  C.  Brooke,  Esq., 
the  attorney  of  record  for  the  plaintiffs  who  made  the  deposit. 

ALEXANDER  HOLTZOFF 
Alexander  Holtzoff 
Justice 


****** 

666  NOTICE  OF  APPEAL  TO  THE  UNITED 
STATES  COURT  OF  APPEALS  FOR  TEE 
DISTRICT  OF  COULMBIA 

Filed  Jan  8  1947 

Notice  is  hereby  given  that  the  defendant,  Albert  F.  Jordan, 
Superintendent  of  Insurance  of  the  District  of  Columbia,  here¬ 
by  appeals  to  the  United  States  Court  of  Appeals  for  the 
District  of  Columbia  from  that  portion  of  the  judgment  hold¬ 
ing  the  order  promulgated  by  the  said  defendant  illegal,  void, 
and  of  no  force  and  effect,  and  enjoining  the  enforcement 
thereof,  entered  in  this  action  on  October  10,  1946. 

Dated  this  8th  day  of  January,  1947. 


* 
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A.  Excerpts  From  Colloquy  Occuring  When  the  Super¬ 
intendent  Moved  for  Judgment  at  the  Close  of  the  Com¬ 
panies’  Evidence. 

212  “Mr.  Harrison:  We  feel,  Your  Honor,  upon  the 
showing  made  that  we  are  entitled  to  a  judgment 

from  the  Court. 

“The  Court: 

**#***#*•# 

213  “Yon  have  taken  the  position  that  you  do  not  have 
to  hold  a  hearing.  Now,  if  your  position  was  that  you 

had — when  I  say  ‘you,’  I  mean  the  Superintendent — had  to 
hold  a  public  hearing  and  had  to  take  evidence,  why  then  I 
would  have  ruled  that  no  evidence  not  submitted  to  the  Su¬ 
perintendent  would  have  been  acceptable  here,  and  I  would 
have  excluded  it.  I  would  have  heard  this  case  only  on  the 
record  made  before  the  Superintendent;  but,  the  position 
that  the  District  of  Columbia  takes  is  that  no  public  hear¬ 
ing  w^as  necessary,  that  the  Superintendent  of  Insurance 
did  not  have  to  take  evidence  and,  well,  it  seems  to  me  you 
are  impaled  on  the  horns  of  dilemma — if  you  do  not  have  to 
take  evidence,  if  you  do  not  have  to  hold  a  public  hearing, 
T  do  not  find  any  obligation  on  the  part  of  the  insurance 
companies  to  submit  evidence  to  you.  If  you  do  not  have 
to  take  it,  if  you  do  not  have  to  hold  public  hearings. 

“Mr.  Harrison:  May  I  be  heard  on  that  point  a  moment? 

214  “The  Court:  Surely. 

“Mr.  Harrison:  My  position  on  that,  if  Your  Honor 
please,  is — not  that  the  Superintendent  is  required  to  hold 
a  hearing  on  that,  but  the  record  before  this  Court  shows 
on  the  face  of  it  that  the  Superintendent  did  not  take  into 
consideration  1945  or  later  experience,  and  therefore  he 
could  not  have  made  a  determination  upon  such  facts.  .  .  . 
I  do  not  concede,  by  saying  that,  that  he  is  compelled  to 
hold  a  hearing,  but  if  he  is  compelled  to  consider  that  in 
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the  investigation,  then  it  should  be  carried  to  him  to  con¬ 
sider,  and  then  make  his  determination  before  this  Court 
can  rule,  because  this  Court,  nor  any  court  has  the  right 
to  revise  or  modify  the  order  of  an  administrative  body. 

“The  Court:  This  matter,  no  matter  what  conclusion  it 
reaches,  is  not  going  to  be  revised  here.  It  is  either  going 
to  be  sustained  or  reversed,  but  it  is  not  going  to  be  revised 
here.  Xo.  As  far  as  this  Court  is  advised,  up  to  this  point, 
there  was  no  record  made  before  the  Superintendent  on 
which  he  acted  so,  there  is  no  record  before  this  Court  of 
the  proceedings  before  the  Superintendent. 

“It  is  my  understanding  that  the  Superintendent 
215  and'his  counsel  take  the  legal  position  that  they  do 
not  have  to  have  a  record  of  evidence  upon  which 
they  acted.  He  could  have  acted  on  information,  or  data 
that  was  confidential,  or  that  he  received  informally.  That 
is  his  position  in  this  case.” 

B.  Excerpts  From  Oral  Statement  of  Superintendent’s 
Counsel  After  Close  of  Companies’  Testimony  and  Imme¬ 
diately  Prior  to  Introduction  of  Evidence  on  Behalf  of  Su¬ 
perintendent. 

221  “Mr.  Harrison:  If  the  Court  please,  Your  Honor 
asked  counsel  for  the  defendant  Superintendent  of 
Insurance  to  prepare  a  memorandum  on  the  question  of 
whether  the  action  involved  required  a  hearing. 

“'We  have  prepared  such  a  memorandum  on  the  question 
of  whether  or  not  the  statute  requires,  and  the  effect  of 
failing  to  hold  a  hearing  on  such  matter.” 

C.  Excerpt  from  Closing  Argument  of  Superintendent’s 

Counsel. 

476  “Mr.  Harrison:  The  Public  Utilities  Act,  as  Your 
Honor  mentioned,  of  the  District  of  Columbia  lays 
down  the  machinery,  the  requirement  that  there  shall  be 
notice  and  hearing.  The  public  utility  must  have  at  least 
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a  ten-day  notice  of  the  time  and  the  place  and  the  purpose 
of  the  hearing. 

The  Public  Utility  Act  provides  that  the  Commission 
shall  make  a  transcript  of  the  evidence  before  it.  The  Act 
also  provides  when  one  contests  the  validity  of  its  order 
the  Commission  itself  must  certify  that  record  to  the  court. 

Xo  such  language  is  found  in  the  Rating  Bureau  Act. 
The  Rating  Bureau  Act  does  not  provide  for  issuing  sub- 
poenaes.  It  does  not  authorize  the  Superintendent  to  com¬ 
pel  attendance  of  witnesses.  It  does  not  compel  the  making 
of  a  transcript  of  the  evidence.  It  does  not  provide  for 
certification  of  records  to  this  Court  and  I  daresay 
477  if  the  Superintendent  had  made  a  record  in  this  case 
and  brought  it  over  to  the  Clerk  and  said,  “Here  is 
the  record  in  this  case,”  the  Clerk  probably  would  have 
said,  “By  what  authority  is  it  brought  in?”  And  I  say 
that  out  of  some  experience,  Your  Honor. 

D.  Excerpt  From  Testimony  of  Witness,  Miller  0.  Stout. 

318  “Q.  But  the  expenses  incurred,  as  you  found  on 

page  11, — $6,002,418,  now  is  substituted  by  your  fig¬ 
ure  of  $4,955,165  on  page  12  of  the  order,  for  the  same 
period,  is  that  right? 


“A.  That  is  correct.” 
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IN  THE 


United  States  Court  of  Appeals 

For  the  District  of  Columbia 


No.  9507 

January  Term,  1947 


Albert  F.  Jordan,  Superintendent  of  Insurance, 
District  of  Columbia,  Appellant, 

v. 

American  Eagle  Fire  Insurance  Co.,  et  al.,  Appellees. 


BRIEF  FOR  APPELLANT 


JURISDICTIONAL  STATEMENT 

This  cause  comes  before  this  Court  on  appeal  by  Albert  F. 
Jordan,  Superintendent  of  Insurance  for  the  District  of  Co¬ 
lumbia,  (hereinafter  referred  to  as  the  Superintendent  or  Ap¬ 
pellant)  from  a  judgment  of  the  District  Court  of  the  United 
States  for  the  District  of  Columbia,  entered  on  the  10th  day 
of  October,  1946,  vacating  and  setting  aside  an  order  of  the 
said  appellant,  dated  October  29,  1945,  as  modified  by  order 
of  February  1,  1946.  This  appeal  is  made  pursuant  to 
Title  17,  Section  101,  D.  C.  Code,  1940  Edition.  This  cause 
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came  before  the  lower  court  on  a  joint  suit  by  175  of  the 
235  fire  insurance  companies  affected  by  the  said  order  to 
enjoin  its  enforcement. 

STATEMENT  OF  THE  CASE 

An  Act  to  provide  for  regulation  of  certain  insurance  rates 
in  the  District  of  Columbia  (App.  1-3)  authorizes  the  Super¬ 
intendent  to  make  an  adjustment  of  fire  insurance  rates  if 
after  investigation  he  finds  they  are  excessive,  inadequate^  or 
unreasonable.  Pursuant  to  the  act,  the  Superintendent,  on 
February  1,  1945,  started  a  rate  investigation  by  requesting 
all  companies  subject  to  the  act  to  make  sworn  reports  of 
their  underwriting  experience  for  the  years  “next  pre¬ 
ceding”.  (App.  45).  When  the  companies  filed  their  re¬ 
ports,  the  Superintendent  made  a  recapitulation  of  them  and 
served  a  copy  of  the  recapitulation  upon  the  Rating  Bureau 
and  asked  the  Bureau  if  it,  or  a  committee  thereof,  wished  to 
make  any  recommendation  “with  respect  to  a  formula  for 
an  adjustment  of  rates  in  the  District  of  Columbia”.  (App. 
57). 

Upon  refusal  of  the  Bureau  and  its  Governing  Committee 
to  make  such  recommendation,  the  Superintendent  proceeded 
with  the  investigation  and  issued  an  order  October  29,  1945, 
reducing  fire  insurance  rates  in  the  total  amount  of  $225,407. 
(App.  45-67).  The  companies  made  objections  to  the  Su¬ 
perintendent’s  conclusions  and  requested  a  hearing  upon  then- 
objections,  which  was  granted.  As  a  result  of  the  hearing,  the 
Superintendent  amended  the  October  order  by  an  order  dated 
February  1,  1946,  in  which  he  reduced  the  total  amount  of  the 
rate  reductions  to  $115,236.  (App.  179).  In  the  court  below, 
the  companies  contended  they  had  been  denied  a  hearing  and 
that  the  rates  established  were  confiscatory.  The  court  held 
that  the  companies  had  not  sustained  their  contention  that 
the  rates  were  confiscatory  but  held  that  the  Superintendent 
had  not  given  the  companies  a  fair  and  full  hearing,  and  set 
aside  the  order. 
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The  Superintendent  has  appealed  the  decision  that  the 
companies  were  denied  procedural  due  process.  The  com¬ 
panies  did  not  file  a  cross-appeal.  The  only  question  before 
this  Court  is  whether  the  companies  were  denied  a  full  and 
fair  hearing  as  part  of  the  investigation  conducted  by  the 
Superintendent. 

A  more  detailed  and  chronological  statement  follows: 

On  June  12,  1944,  the  Superintendent  addressed  a  letter 
to  all  the  companies,  directing  their  attention  to  the  enact¬ 
ment  of  the  law  and  the  requirement  to  organize  a  Rating 
Bureau  to  administer  rates  within  the  scope  of  the  act.  (App. 
43-44).  The  letter  advises  the  companies  that  “Pending  the 
completion  of  an  investigation  and  the  organization  of  the 
Rating  Bureau,  as  provided  under  Sections  3  and  4  of  the  act”, 
tentative  approval  is  given  to  established  rates,  premiums, 
schedules,  etc.,  “with  the  understanding  that  reconsideration 
in  detail  will  be  given  when  the  said  Bureau  is  established.” 

In  December,  1944,  the  Rating  Bureau  filed  on  behalf  of  all 
fire  insurance  companies  rate  reductions  in  the  amount  of 
§217,000  annually  to  become  effective  January  1,  1945.  (App. 
202).  The  Rating  Bureau  is  required  to  make  all  rate  filings 
for  all  the  companies.  (App.  191,  195).  Under  date  of 
January  2,  1945,  the  Deputy  Superintendent  acknowledged 
receipt  of  the  rate  reductions  and  stated : 

“Tentative  approval,  effective  January  1,  1945, 
is  hereby  given  to  the  above  proposals  pending  in¬ 
vestigation  into  their  reasonableness,  fairness,  and 
adequacy.”  (App.  44). 

The  Superintendent  started  an  investigation  under  Section 
3  of  the  Act  by  addressing  identical  letters,  dated  February  1, 
1945,  to  all  companies  requesting  them  to  furnish  “pursuant 
to  Sections  3  and  7”  of  the  act,  reports  of  their  experience  in 
the  District  of  Columbia  for  the  five-year  period  ending  De¬ 
cember  31,  1944  (App.  45)..  .He  sent  forms  to  be  filled  in 
by  companies  showing  their  experience  for  the  five-year  period. 
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The  companies  at  no  time  requested  any  changes  in  the 
forms,  nor  did  they  suggest  additional  information  to  be  in¬ 
cluded  thereon,  or  that  any  information  called  for  be  excluded 
except  as  stated  above.  They  at  no  time  questioned  the  pro¬ 
cedure  or  the  purpose  for  which  the  information  was  re¬ 
quested.  (Supt’s.  Ex.  “P”). 

Upon  receipt  of  the  reports  of  the  companies,  the  informa¬ 
tion  contained  therein  was  compiled  by  the  Insurance  De¬ 
partment  and  a  copy  thereof  furnished  to  the  Rating  Bu¬ 
reau  on.  August  10,  1945.  (App.  57).  On  that  date  the 
Rating  Bureau  was  asked  by  the  Superintendent  whether, 
upon  the  basis  of  the  experiences  reported  by  the  companies, 
it  or  some  committee  thereof,  wished  to  make  any  recom¬ 
mendation  to  the  Insurance  Department  with  respect  to  a 
formula  for  adjustment  of  rates  in  the  District  of  Colum¬ 
bia.  (App.  57). 

As  a  result  of  this  request,  the  Attorney  for  the  Rating 
Bureau,  the  Manager,  and  members  of  the  Bureau’s  Govern¬ 
ing  Committee  met  with  the  Superintendent  September  17, 
1945,  when  the  Superintendent  asked  them  “to  recommend 
to  him  an  expense  formula  to  be  used  in  connection  with 
any  rate  matters”.  (App.  205).  They  told  the  Superintend¬ 
ent  they  “did  not  care  to  submit  an  expense  formula  but  that 
they  had  a  suggestion  on  the  question  of  profit  percentage 
and  on  conflagration-hazard  formula,  at  5  percent  profit  3 
percent  conflagration-hazard”.  (App.  206).  The  Superin¬ 
tendent  accepted  the  5  percent  profit  formula  but  rejected  the 
3  percent  conflagration-hazard  formula.  (App.  58).  “Mr. 
Herd  was  the  man  who  did  the  talking  for  the  companies  at 
that  time”.  (App.  231).  Mr.  Herd  signed  the  memorandum  in 
Plaintiffs’  Exhibit  No.  12,  representing  all  of  the  complain¬ 
ing  companies.  (App.  71-100).  At  the  conference,  the  Su¬ 
perintendent  was  told  “that  the  companies  were  not  prepared 
at  this  time  to  submit  the  formula  because  the  District  of 
Columbia  could  not  be  treated  separately;  you  would  have  to 
consider  the  whole  country”.  (App.  231).  The  companies 
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did  not  wish  to  submit  a  formula  because  of  their  position 
country- wide,  both  loss-wise  and  experience-wise.  (App.  232). 

At  the  conclusion  of  the  meeting  on  September  17,  1945, 
the  Superintendent  advised  the  Bureau  and  its  representa¬ 
tives  that  in  view  of  their  statements  he  would  re-examine 
his  position  and  would  possibly  issue  an  order  at  some  time. 
(App.  206). 

The  Attorney  for  the  Bureau  asked  the  Superintendent 
for  an  advance  copy  of  “any  order  he  might  issue  before  it 
was  issued.  He  promised  me  that  he  would.”  (App.  203). 
He  asked  the  Superintendent  “to  let  me  see  a  copy  of  any¬ 
thing  he  proposed  to  do”.  (App.  237).  The  Attorney  for 
the  Bureau  “knew  he  w*as  preparing  something,  but  whether 
it  was  by  w*ay  of  formula  or  rate  order,  I  did  not  know”. 
(App.  237). 

Section  4  of  the  act  (App.  2)  requires  all  insurance  com¬ 
panies  subject  to  the  act  to  be  members  of  the  Bureau.  The 
constitution  of  the  Bureau  provides  that  it  shall  be  governed 
and  controlled  by  a  Governing  Committee,  each  member  of 
which  shall  be  represented  by  an  executive  officer  of  said  mem¬ 
ber.  (App.  192).  Of  the  12  members  of  the  said  Governing 
Committee,  11  are  executive  of  the  appellee  companies. 

Under  Section  3  of  the  act  (App.  1-2): 

“The  Superintendent  is  empowered  to  investigate 
the  necessity  for  an  adjustment  of  the  rates  on  any 
or  all  risks  or  classes  of  risks  within  the  scope  of  this 
Act,  and  to  order  an  adjustment  of  such  rates  when¬ 
ever  he  determines,  after  investigation  of  the  expe¬ 
rience  showing  premiums  and  losses  for  a  period  of 
not  less  than  five  years  next  preceding  such  investiga¬ 
tion,  that  the  rates  for  any  one  or  more  classes  of 
risks  are  excessive,  inadequate,  or  unreasonable.  In 
determining  the  necessity  for  an  adjustment  of  rates, 
the  Superintendent  shall  give  consideration  to  all  fac¬ 
tors  reasonably  attributable  to  the  risks,  to  the  con¬ 
flagration  or  catastrophe  hazard,  both  within  and 
writhout  the  District,  and  to  a  reasonable  profit” 
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It  was  pursuant  to  this  provision  that  the  Superintendent 
instigated  the  investigation  leading  up  to  the  order  of  Oc¬ 
tober  29,  1945  (App.  45-67),  and  its  subsequent  amendment. 
No  formal  public  hearing  was  held  prior  to  the  issuance  of 
the  order  of  October  29th,  but  the  Superintendent  furnished 
to  the  Attorney  for  the  Bureau,  at  his  request  (App.  206) 
a  copy  of  the  order  “pursuant  to  his  promise”  (App.  206). 
In  that  order,  the  Superintendent  made  the  following  finding: 

“I  have  given  consideration  to  the  information 
supplied  by  the  experience  reports  and  to  all  other 
factors  reasonably  attributable  to  the  risks  involved, 
including  the  conflagration  and  catastrophe  hazard, 
both  within  and  without  the  District,  and  to  a  rea¬ 
sonable  profit.  From  such  consideration,  I  have  de¬ 
termined  that  during  the  period  1940  to  1944,  inclu¬ 
sive,  the  rates  for  fire  and  lightning  insurance  and 
for  extended  coverage  insurance  were  excessive  and 
unreasonable.”  (App.  57). 

The  order  recites  the  procedural  steps  taken  by  the  Su¬ 
perintendent  and  the  basic  data  upon  which  his  determina¬ 
tions  and  conclusions  are  reached.  On  page  S  the  Superin¬ 
tendent  said: 

“The  following  is  a  recapitulation  of  the  reports 
filed  b(y  the  companies  showing  total  premiums  writ¬ 
ten,  losses  incurred,  and  premiums  earned  for  the 
five-year  period  ended  December  31,  1944:  *  * 

(App.  61). 

Then  on  the  following  pages,  9,  10  and  11,  (App.  61,  62,  63) 
the  Superintendent  set  out  by  classes  the  premiums  written 
and  losses  incurred  for  the  years  1940  to  1944,  inclusive,  and 
the  detailed  expenses  actually  incurred  for  the  year  1944,  in 
the  exact  dollars  reported  by  the  companies  as  shown  by  their 
verified  reports.  (Supt’s.  Exs.  “B  3”  and  “B  4”). 

On  the  lower  half  of  page  11  of  the  order  (App.  63,  64)  the 
Superintendent  set  forth  the  unadjusted  underwriting  profit 
in  earned  premiums  for  the  five-year  period  on  the  basis  of 
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expenses  incurred  and  reported  by  the  companies  to  him  for 
the  year  1944,  separately  for  (1)  fire  and  lightning,  and  (2) 
extended  coverage  insurance. 

On  page  12  of  the  October  order,  the  Superintendent  set 
forth  an  adjustment  of  the  premiums  written  and  premiums 
earned  as  though  the  voluntary  reduction  made  by  the  com¬ 
panies  had  been  in  effect  during  the  entire  five-year  period. 
(App.  64,  bo).  This  adjustment  resulted  in  considering  pre¬ 
miums  written  and  premiums  earned  at  amounts  consider¬ 
ably  below  the  actual  premiums  written  and  actual  premiums 
earned  during  the  said  test  period. 

On  .November  lb,  1945,  attorneys  for  five  local  companies 
wrote  to  the  Superintendent  on  behalf  of  themselves  “and 
other  companies  similarly  situated”  and  requested  the  Su¬ 
perintendent  to  amend  or  rescind  his  order  of  October  29. 
They  made  application  for  “an  oral  hearing  at  which  testi¬ 
mony  may  be  presented  with  respect  to  the  various  objections 
to  said  order  and  particular  provisions  thereof”  and  requested 
they  be  allowed  until  November  26  “to  enlarge  and  state  in 
greater  aetail  the  objections  and  matters  upon  which  we  de¬ 
sire  to  introduce  evidence”.  (App.  67-69). 

Under  date  of  November  20,  1945,  the  Superintendent  re¬ 
plied  that  the  order  “will  not  be  amended  or  rescinded  as  re¬ 
quested  unless,  or  until,  it  is  shown  to  be  in  error”  and  notified 
the  companies  that  they  might  appear  on  December  14,  1945, 
“and  will  be  fully  heard  as  to  the  objections”  stated.  The  time 
for  enlarging  and  stating  further  objections  was  extended. 
(App.  69-70).  By  letter  dated  November  26,  1946,  the  com¬ 
panies  designated  other  objections  to  the  order.  (App.  70-71). 

Neither  of  the  letters  of  November  16  and  26  made  any 
objection  to  the  issuance  of  the  order  without  a  formal  public 
hearing.  No  complaint  was  made  that  the  companies  did  not 
have  notice  of  the  investigation  or  the  purpose  for  which  re¬ 
ports  made  to  the  Superintendent  were  to  be  used.  The  hear¬ 
ing  started  on  December  14,  1945,  at  which  time  the  Super¬ 
intendent  stated  it  was  called  “for  the  purpose  of  affording 
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them  and  their  clients  an  opportunity  to  present  testimony 
with  respect  to  various  objections  to  an  order  issued  by  this 
Department  on  October  29,  1945".  (App.  151). 

Counsel  stated  the  companies  were  “aggrieved  fundament¬ 
ally  for  two  separate  reasons,  and  upon  two  separate  grounds. 
One  has  to  do  with  the  mathematical  approach  to  our  problem, 
and  the  other  has  to  do  with  the  philosophy  of  the  subject  mat¬ 
ter."  (App.  154).  The  companies  contended  the  Superintend¬ 
ent’s  Order  was  “based  upon  conclusions  w’hich  are  unjustified 
and  incorrect",  (App.  72) ;  that  they  have  come  to  independent 
conclusions  different  from  those  expressed  by  the  Superintend¬ 
ent.  (App.  155).  They  told  the  Superintendent  their  posi¬ 
tion  “differs  from  that  taken  by  the  Superintendent  in  the 
order".  (App.  100).  Counsel  said  “We  are  here  represent¬ 
ing  those  companies  to  express  the  position  contrary  to  that 
taken  by  your  Department  in  the  order  to  which  you  referred." 
(App.  152). 

At  no  time  did  the  companies  in  a  lengthy  opening  state¬ 
ment  or  otherwise  assert  a  right  to  a  public  hearing  prior  to 
the  issuance  of  the  order.  The  proceedings  of  December  14, 
1945  (R.  160-301)  show  that  neither  the  companies  nor  the 
Rating  Bureau  “demanded  a  statutory  hearing  and  the  in¬ 
troduction  of  evidence  by  the  Superintendent  in  support  of 
his  order",  as  stated  in  the  Finding  of  Fact  No.  7.  The  rec¬ 
ord  further  shows  that  the  Superintendent  did  not  refuse  any 
such  demand,  contrary  to  the  said  finding.  (R.  160-301). 

Contrary  to  this  finding,  Plaintiffs’  Exhibit  No.  12  states 
“Upon  request  duly  filed,  the  Superintendent  has  granted  a 
hearing,  fixed  a  date  for  the  same,  at  which  the  companies 
aggrieved  are  filing  this  memorandum.”  (App.  73).  This 
memorandum  was  signed  by  J.  Victor  Herd,  Chairman  of  the 
Committee  representing  the  complaining  companies  and  by 
counsel  for  all  companies.  (App.  100).  This  is  the  same 
Mr.  Herd  “who  did  the  talking  for  the  companies",  (App. 
231)  in  refusing  to  suggest  to  the  Superintendent  a  formula 
for  use  in  the  District  of  Columbia.  (App.  233).  The 
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memorandum  did  not  complain  of  lack  of  hearing  before  the 
October  order  was  issued.  It  contains  no  complaint  that  “the 
companies  were  not  apprised  of  the  purposes  for  which  the 
replies”  filed  with  the  Superintendent  were  to  be  used,  as 
found  by  the  lower  court.  (App.  293).  It  said  the  Superin¬ 
tendent’s  “conclusions”  were  “incorrect”  and  that  the  order 
is  based  upon  “erroneous  conclusion”.  (App.  72). 

At  the  opening  of  the  hearing,  counsel  for  the'  Insurance 
Department  stated  that  the  hearing  was  not  called  as  a  matter 
of  statutory  right,  but  in  accord  with  the  request  of  the  com¬ 
panies  in  order  “that  the  companies  may  have  a  full  oppor¬ 
tunity  to  be  heard  on  any  matters  which  they  feel  the  de¬ 
partment  order  is  not  valid”.  He  stated  that  the  hearing 
was  not  a  statutory  hearing  but  that  the  matter  had  been 
re-opened  by  the  Superintendent,  “for  the  purpose  of  afford¬ 
ing  the  companies  the  opportunity  to  show  him,  if  they  can. 
that  the  order  promulgated  October  29,  1945,  is  erroneous  in 
whatever  particulars  they  are  able  to  show”.  (App.  152,  153). 
This  statement  was  made  after  the  hearing  had  been  granted 
and  shows  the  procedural  steps  afforded  to  the  companies. 
Neither  the  Superintendent  nor  his  counsel  stated  that  the 
opportunity  was  extended  to  the  companies  “as  a  matter  of 
grace”'as  found  by  the  lower  court  in  paragraph  S  in  its  Find¬ 
ings  of  Fact. 

In  answer  to  the  above  statement,  counsel  for  the  com¬ 
panies  stated,  “that  we  have  never  conceded  the  right  of 
your  department  to  issue  an  order  without  a  hearing”.  (App. 
153). 

The  hearing  before  the  Superintendent  was  a  part  of  the  in¬ 
vestigation  authorized  by  Section  3  of  the  Act.  It  was  so 
stated  and  considered  by  counsel  for  the  companies,  (App.  161) 
by  counsel  for  the  Superintendent  (App.  163),  and  by  the 
Superintendent.  (App.  165). 

All  of  the  basic  information  upon  which  the  Superintend¬ 
ent’s  order  was  predicated  was  supplied  by  the  insurance  com¬ 
panies  under  oath.  Both  counsel  for  the  companies  and  their 
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witness  said  they  and  the  Superintendent  had  the  same  basic 
information  and  used  it  as  a  basis  for  their  separate  deter¬ 
minations,  but  had  reached  different  conclusions  thereon. 
Counsel  for  the  companies  told  the  Superintendent  “that  in 
your  annual  statement,  you  have  the  information  which  was 
used  as  a  basis  for  the  determination”  which  witnesses  for  the 
companies  had  made  and  would  present  in  the  hearing.  He 
said  “the  intormation  in  your  possession  was  the  information 
used  as  the  basis  for  opinions  which  would  be  expressed  by 
these  gentlemen”.  (App.  155).  Counsel  stated  that  from 
that  information,  witnesses  for  the  companies  had  independ¬ 
ently  come  to  different  conclusions  than  those  reached  by  the 
Superintendent.  He  further  stated  to  the  Superintendent, 
“you  have  the  annual  statements  filed  here  .  .  .  the  same 
evidence,  information  here”,  as  that  used  by  the  witnesses  for 
the  companies.  (App.  160-161).  A  witness  for  the  com¬ 
panies  testiued  in  the  lower  court  “that  the  basic  information 
m  the  possession  of  the  Superintendent  was  the  same  basic 
information”  used  by  him  in  arriving  at  his  conclusions  pre¬ 
sented  to  the  Superintendent  in  the  proceedings  upon  recon¬ 
sideration  of  the  October  order.  From  that  same  basic  in¬ 
formation,  he  arrived  at  one  conclusion  and  the  Superintend¬ 
ent  arrived  at  a  different  result.  (App.  241-242). 

The  witness  for  the  companies  testified  in  the  court  below 
that  his  staff  received  full  cooperation  from  the  Superintend-  * 
ent  in  making  available  the  material  for  a  proper  analysis  of 
the  order  of  October  29th  and  received  everything  needed  to 
undertake  the  task  assigned  to  him.  (App.  240,  241). 

The  order  of  October  29,  1945,  was  to  become  effective 
January  1,  1946.  Since  the  hearing  upon  reconsideration  ex¬ 
tended  beyond  that  date,  the  companies  were  advised  that  the 
order  was  not  final  and  that  no  action  would  be  taken  to  com¬ 
pel  compliance  with  its  provisions  so  long  as  it  was  under 
review.  (App.  159).  The  court  was  requested  to  make  such 
finding  and  refused  to  do  so.  (App.  291).  At  the  conclusion 
of  the  proceeding  the  Superintendent  announced  to  the  com-  * 
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panies  that  since  they  were  afforded  an  opportunity  to  be 
heard  upon  their  objections,  “I  will,  as  part  of  this  investiga¬ 
tion  review  the  said  order  and  all  underlying  data  in  the  light 
of  such  testimony  and  argument”. 

On  February  1,  1946,  the  Superintendent  issued  an  order 
amending  the  order  of  October  29,  in  which  he  stated  that 
the  earlier  order  had  been  reviewed  in  the  light  of  the  argu¬ 
ments  and  evidence  presented  by  the  companies.  (App.  170). 

In  the  modified  order  of  February  1,  the  Superintendent 
changed  the  effective  date  from  January  1  to  April  1,  1946,  and 
reduced  the  earlier  reduction  in  fire  insurance  rates  from 
$134,273  to  $115,236.  He  eliminated  completely  from  the  Oc¬ 
tober  order  the  reduction  in  extended  coverage  insurance  in 
the  amount  of  $91,134.  By  the  modification  of  the  October 
order  the  total  reductions  ordered  in  insurance  rates  on  an 
annual  basis  was  changed  from  $225,407  to  $115,236.  (App. 
179).  Counsel  for  the  Superintendent  requested  the  lower 
court  to  make  these  findings,  which  the  court  refused  to  do. 
(App.  291). 

When  this  action  was  instituted  in  the  court  below,  the 
Superintendent  and  his  counsel  advised  counsel  for  the  com¬ 
panies  and  the  Rating  Bureau  that  no  action  would  be  taken 
pending  trial  on  merits  to  compel  compliance  with  the  Order, 
as  amended.  The  lower  court  denied  the  Superintendent’s 
request  that  this  fact  be  incorporated  in  the  findings.  (App. 
292). 

Even  though  the  lower  court  made  findings  of  fact  that  “no 
notice  of  intention  on  the  part  of  the  Superintendent  to  re¬ 
vise  rates  had  been  given  to  the  companies”  and  that  “the 
companies  were  not  apprised  of  the  purposes  for  which  the 
replies”  furnished  by  the  companies  to  the  Superintendent 
“were  to  be  used”  (App.  293-294),  neither  the  companies’ 
complaint  nor  their  proof  showed  that  they  lacked  such  notice 
and  were  not  apprised  of  the  purposes  for  which  the  replies 
were  to  be  used.  (App.  o-20,  R.  1  to  537). 
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The  Findings  of  Fact  and  Conclusions  of  Law  do  not  in¬ 
clude  findings  and  conclusions  on  one  of  the  two  issues  de¬ 
cided  by  the  lower  court  in  its  opinion,  although  the  court 
was  requested  by  counsel  for  the  appellant  to  make  such  find¬ 
ings  and  conclusions.  (App.  292).  The  only  evidence  in¬ 
troduced  by  the  companies  in  the  court  below  was  in  support 
of  their  allegations  that  (1)  no  formal  public  hearing  was  held 
by  the  Superintendent  prior  to  the  issuance  of  the  order  of 
October  29  and  (2)  that  the  rates  fixed  b'y  the  Superintendent 
were  confiscatory.  It  was  stipulated  on  behalf  of  the  Super¬ 
intendent  that  no  formal  public  hearing  was  held  prior  to 
the  issuance  of  the  October  order.  (App.  208).  The  court 
found  that  “the  plaintiffs  have  not  sustained  their  contention 
that  the  rates  fixed  by  the  Superintendent  of  Insurance  are 
confiscatory”.  (App.  2S9). 

The  companies  presented  to  the  court  below  all  of  the  pro¬ 
ceedings  before  the  Superintendent  and  all  of  the  arguments 
presented  to  him  for  the  sole  purpose  of  showing  to  the  court 
the  information  before  the  Superintendent.  (App.  238-239). 
These  facts  were  not  offered  nor  received  in  evidence  in  sup¬ 
port  of  any  other  allegation  of  the  complaint. 

The  lower  court  decided  two  issues.  It  found  against  the 
appellees’  contention  of  confiscation.  It  found  on  the  other 
issue  that  appellees  had  been  denied  a  fair  and  full  hear¬ 
ing.  The  court  said  in  its  opinion  “the  order  of  the  Super¬ 
intendent  will  be  set  aside  for  failure  to  comply  with  the  basic 
requirement  of  a  fair  and  full  hearing”.  (App.  289). 

Section  1348,  Title  35  of  the  District  Code  provides  an  ad¬ 
ministrative  review  of  any  action  of  the  Superintendent  by 
the  Commissioners  of  the  District  of  Columbia  whose  decision 
“on  any  question  of  fact  on  such  appeal  shall  be  final  and 
conclusive”.  The  companies  did  not  file  an  appeal  with  the 
Commissioners  although  such  an  appeal  was  prepared.  (App. 
210,  211). 
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STATUTE  INVOLVED 

Pertinent  provisions  of  the  statute  involved  are  found  in 
the  Joint  Appendix  beginning  at  page  1. 

STATEMENT  OE  POINTS  RELIED  UPON 

The  Court  erred: 

1.  In  finding  and  concluding  that  the  order  promulgated  by 
the  Superintendent  is  illegal,  void  and  of  no  force  and  effect 
and  enjoining  the  enforcement  thereof. 

2.  In  finding  and  concluding  that  aside  from  the  statement 
contained  in  a  letter  from  the  Superintendent  dated  February 
1,  1945,  the  appellee  companies  were  not  apprised  of  the  pur¬ 
poses  for  which  the  replies  to  the  questionnaire  accompaning 
the  said  letter  were  to  be  used  and  that  “no  notice  of  inten¬ 
tion  on  the  part  of  the  Superintendent  to  revise  rates  had 
been  given  to  the  companies.” 

3.  In  failing  to  find  that  as  a  result  of  a  hearing  and  recon¬ 
sideration  of  the  order  dated  October  29,  1945,  the  Superin¬ 
tendent  reduced  the  reductions  in  fire  and  lightning  insurance 
rates  from  $134,273  to  $115,236  and  deleted  from  the  order 
the  entire  reduction  of  $91,134  for  extended  coverage  insur¬ 
ance  rates. 

4.  In  finding  that  the  Superintendent  extended  to  the  com¬ 
panies  the  opportunity  to  be  heard  upon  the  order  dated  Oc¬ 
tober  29,  1945,  “as  a  matter  of  grace  and  not  of  right.” 

5.  In  finding  and  concluding  that  the  appellee  companies 
“appeared  at  the  office  of  the  defendant  Superintendent  of 
Insurance  for  the  first  time  on  or  about  the  14th  day  of  De¬ 
cember,  1945,  and  then  demanded  a  statutory  hearing  and 
the  introduction  of  evidence  by  the  Superintendent  in  sup¬ 
port  of  his  order.  The  defendant  Superintendent  of  Insur¬ 
ance  refused  to  grant  said  demand.” 

6.  In  finding  that  the  companies  were  not  given  an  oppor¬ 
tunity  to  meet  data  claimed  by  the  Superintendent  to  have 
been  pertinent  and  relating  to  his  investigation,  and  that  such 
data  was  not  disclosed  by  the  Superintendent  to  the  appellees,’ 
either  at  the  proceedings  before  him  or  upon  the  trial. 
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7,  In  failing  to  incorporate  in  the  Conclusions  of  Law  the 
conclusion  stated  in  the  opinion  dated  June  25,  1946,  as 
follows: 

“In  the  light  of  the  foregoing  consideration,  the 
'  court  reaches  the  conclusion  that  the  plaintiffs  have 
i  not  sustained  their  contention  that  the  rates  fixed  by 
the  Superintendent  of  Insurance  are  confiscatory 

8.  In  failing  to  make  Findings  of  Fact  numbered  2,  4,  5, 
8,  9,  10,  12,  and  Conclusion  of  Law  numbered  7  proposed  on 
behalf  of  the  Superintendent. 

SUMMARY  OF  ARGUMENT 

The  sole  question  presented  by  this  appeal  is  whether  the 
procedure  followed  by  the  Superintendent  complied  with  the 
requirements  of  -tm?-*process  of  law.  The  judgment  of  the  Dis¬ 
trict  Court  holding  that  due  process  was  not  satisfied  is  not 
supported  by  the  record  in  any  particular  and  should  be  reversed, 
because: 

Although  the  appellees  neither  complained  nor  offered  proof 
to  that  effect,  the  lower  court  held  that  they  did  not  have  notice 
of  the  Superintendent’s  intention  to  revise  rates.  But  the  ac¬ 
tions  of  the  Superintendent  (1)  in  calling  the  companies’  atten¬ 
tion  to  the  act  which  authorized  him  to  revise  rates,  (2)  in  giv- 
ing  approval  to  existing  rates  “pending  the  completion  of  an 
investigation’’,  (3)  in  giving  tentative  approval  to  rate  reduc¬ 
tions  proposed  by  the  companies  “pending  investigation  into  their 
reasonableness,  fairness,  and  adequacy,”  (4)  in  requiring  the 
companies  to  furnish  the  data  for  the  preceding  five-year  period 
which  the  act  specifics  as  the  basis  for  any  rate  revision,  (5)  in 
requesting  the  companies  to  suggest  “a  formula  for  an  adjustment 
of  rates  in  the  District  of  Columbia,”  and  (6)  in  granting  the 
companies’  request  for  a  hearing  on  their  objections  to  a  proposed 
order  fixing  new  rates,  gave  the  companies  “actual  notice”  that 
the  Superintendent  was  proceeding  in  accordance  with  the  stat- 
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nte  to  revise  rates.  Notice  required  by  due  process  is  only  “rea¬ 
sonable  notice”. 

Although  the  appellees  have  not  complained  that  any  of  their 
evidence  or  argument  was  rejected,  and  in  disregard  of  the  hear¬ 
ing  afforded  to  the  companies  by  the  Superintendent,  the  lower 
court  found  that  “The  order  appears  to  have  been  issued  in  a 
purely  ex-parte  manner”.  But  even  where  a  statute  requires  a 
hearing,  such  hearing  need  not  be  held  at  the  initial  stage  or 
at  any  particular  time  in  an  administrative  proceeding,  so  long  as  it 
is  held  before  the  order  becomes  effective.  A  rehearing  which  af¬ 
fords  opportunity  to  correct  defects  which  exist  at  a  previous  stage 
meets  the  requirements  of  due  process.  When  the  companies 
declined  to  suggest  a  rate  formula,  the  Superintendent  had  no 
alternative  but  to  continue  his  investigation  or  fail  to  perform 
his  statutory  duty.  The  Superintendent  construed  the  statute 
as  requiring  a  hearing  at  some  stage,  and  when  the  companies 
requested  a  hearing  on  his  original  order,  the  precise  kind  of 
hearing  requested  by  the  companies  was  immediately  granted 
them.  The  administrative  remedy  of  appeal  to  the  Commis¬ 
sioners  of  the  District  of  Columbia,  of  which  the  companies  did 
not  avail  themselves,  and  the  further  right  to  contest  the  validity 
of  the  order  in  court,  satisfied  every  constitutional  requirement  of 
due  process  where  only  property  rights  are  affected. 

The  companies  may  not  treat  the  hearing  given  them  “as  a 
rehearsal”.  It  was  considered  and  treated  by  the  companies  and 
the  Superintendent  as  part  of  the  investigation.  They  suffered 
no  harm  because  the  hearing  was  held  subsequent  to  the  issue  of 
the  original  order.  The  order  sets  out  all  the  basic  data  upon 
which  it  is  predicated  without  change  in  the  exact  dollars  re¬ 
ported  by  the  companies  and  shows  the  experience  of  the  com¬ 
panies  by  classes  of  risks  exactly  as  the  companies  reported  it 
The  companies  were  fully  apprised  of  every  determination  made 
by  the  Superintendent,  the  data  upon  which  it  was  predicated 
and  the  reasons  for  his  conclusions.  They  were  in  a  better  posi¬ 
tion  to  meet  the  claims  advanced  against  them  after  issuance  of 
the  order  than  before,  and  they  succeeded  in  prevailing  upon  the 
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Superintendent  to  cut  the  previous  rate  reduction  by  $110,171 
annually.  Actually,  the  companies  did  not  contend  that  they  were 
prevented  from  introducing  all  pertinent  evidence  or  making 
any  applicable  argument;  they  simply  disagreed  with  the  con¬ 
clusions  drawn  by  the  Superintendent  from  the  same  basic  data 
used  by  them,  and  sought  to  control  the  exercise  of  administra¬ 
tive  discretion. 


ARGUMENT 

I 

The  Appellees  had  “Actual  Notice”  of  the  Investigation  Into  the 
Reasonableness  of  Fire  Insurance  Rates 

In  finding  of  fact  No.  5  the  lower  court  found,  “  *  *  *  no 
notice  of  intention  on  the  part  of  the  Superintendent  to  revise 
rates  had  been  given  to  the  companies.”  (App.  293-294). 

By  this  finding  the  court  raised  and  decided  a  question  not 
raised  by  the  pleadings.  The  companies  never  complained, 
either  in  their  complaint  or  in  their  letters  protesting  the  order 
of  October  29  that  they  lacked  notice  of  the  investigation. 

Indeed,  they  could  not  well  take  such  a  position.  The  act 
itself  put  the  companies  on  notice.  Anderson  National  Bank 
v.  Luckett,  321  U.  S.  233,  243.  Section  8  of  the  act  (App.  3) 
specifically  required  the  prior  approval  by  the  Superintendent 
of  rates  proposed  to  be  charged  by  the  appellees  after  enact¬ 
ment  of  the  act.  The  Superintendent’s  letter  dated  June  12. 
1944,  directed  to  all  the  companies,  specifically  directed  their 
attention  to  the  requirements  of  the  act.  The  last  paragraph 
of  the  letter  stated; 

“Pending  the  completiton  of  an  investigation  and 
i  the  organization  of  the  Rating  Bureau,  as  provided 
under  Sections  3  and  4  of  the  Act,  tentative  approval 
is  hereby  given  to  the  said  rates,  premiums,  schedules, 
and  other  things  enumerated  under  Sectiton  8,  which 
may  now’  be  in  use  in  the  District  of  Columbia  with 
the  understanding  that  reconsideration  in  detail  will 
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be  given  when  the  said  Bureau  is  established  ” 
(Italics  supplied)  (App.  43-44). 

It  is  the  position  of  the  Superintendent  that  the  investigation 
referred  to  was  an  investigation  into  the  reasonableness  of 
rates.  The  record  is  replete  with  evidence  that  the  Super¬ 
intendent  so  advised  appellees  and  that  appellees  acted  ac¬ 
cordingly  : 

(a)  In  December,  1944,  the  Rating  Bureau  filed  rate  re¬ 
ductions  effective  January  1,  1945  (App.  64,  202),  applicable 
to  all  companies. 

(b)  The  Superintendent’s  letter  dated  January  29,  1945,  in 
reference  to  the  proposed  rate  changes  submitted  by  the  Rat¬ 
ing  Bureau,  concludes  with  the  statement: 

“ Tentative  approval,  effective  January  1,  1945,  is 
hereby  given  to  the  above  proposals  pending  investi¬ 
gation  into  their  reasonableness,  fairness,  and  ade¬ 
quacy.”  (Italics  supplied)  (App.  44). 

(c)  The  Superintendent’s  letter  dated  February  1,  1945 
(App.  45),  requested  the  companies  to  furnish,  pursuant  to 
Section  3  of  the  act,  reports  of  their  experience  in  the  District 
of  Columbia  for  the  five-year  period  ending  December  31, 
1944 — experience  of  significance  only  in  an  investigation  of 
the  reasonableness  of  rates. 

(d)  In  response  to  the  Superintendent’s  letter  of  February 
1,  1945,  the  companies  filled  out  and  returned  the  forms,  veri¬ 
fied  by  an  official  of  each  company,  giving  the  experience  for 
the  five-year  period  (Supt’s.  Ex.  “B  3”;  R.  748-23S6). 

(e)  The  Superintendent’s  order  of  October  29,  1945,  shows 
on  page  6  thereof  (App.  57)  that  reports  made  by  the  com¬ 
panies  to  the  Superintendent  were  compiled,  that  a  copy 
thereof  was  furnished  to  the  Rating  Bureau  on  August  10, 
1945,  and  that  on  that  date  the  Bureau  was  asked  whether  it 
or  some  committee  thereof  wished  to  make  any  recommenda¬ 
tions  “with  respect  to  a  formula  for  an  adjustment  of  rates 
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in  the  District  of  Columbia.”  It  was  the  duty  of  the  Bureau 
to  file  rates  for  all  companies  (App.  191,  195). 

(f)  On  September  17,  1945,  the  Rating  Bureau  advised  the 
Superintendent  that  it  preferred  to  make  no  recommendation 
at  that  time  (App.  206,  232). 

(g)  The  Attorney  for  the  Rating  Bureau  discussed  with 
the  Superintendent  the  subject  matter  of  the  letter  of  Feb¬ 
ruary  1,  1945,  after  the  replies  had  been  received  from  the 
companies  (App.  204).  He  testified  in  the  lower  court  that 
the  Superintendent  asked  the  Bureau  if  it  were  in  a  position 
to  recommend  an  expense  formula,  a  profit  formula  and  a 
catastrophe  percentage  “to  be  used  in  connection  with  any 
rate  matters”.  (App.  205). 

(h)  Representatives  of  the  Rating  Bureau  and  an  official 
representing  all  of  the  appellee  companies  (App.  100,  205,  206, 
232)  discussed  with  the  Superintendent,  prior  to  the  issuance 
of  the  order  of  October  29,  1945,  the  matter  of  suggesting  a 
formula  for  rate  adjustment  and  stated  the  position  of  the 
fire  companies,  generally,  in  the  District  of  Columbia,  was 
that. 

“  *  *  *  it  would  be  premature  for  the  companies  or 
for  the  Rating  Bureau  to  propose  a  formula  in  re¬ 
spect  to  D.  C.  ratings  only,  and  that  that  was  due  to 
the  peculiar  geographical  classification  limitation  of 
the  insurance  business  in  the  District  of  Columbia, 
the  high  expense  of  doing  business  here,  and  the  wider 
territorial  spread  prevailing  in  practically  every  other 
state  in  the  jurisdiction  of  the  United  States  or  its 
territories.”  (App.  232). 

The  company  official  stated 

“  *  *  *  that  what  he  didn’t  want  to  do  was  to  sug¬ 
gest  a  formula”.  (App.  233). 

(i)  The  Attorney  for  the  Rating  Bureau  testified  in  the 
lower  court  that  he,  with  a  committee  of  the  Governing  Com¬ 
mittee  of  the  Bureau,  discussed  with  the  Superintendent  sub¬ 
sequent  to  September  10,  1945,  the  matter  of  making  a  recom- 
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mendation  for  a  formula  for  rate  adjustments  and  advised 
the  Superintendent  as  follows: 

“A  At  that  time  we  told  him  that  for  reasons 
which  we  detailed,  that  the  Governing  Committee 
did  not  care  to  submit  an  expense  formula  but  that 
they  had  a  suggestion  on  the  question  of  profit  per¬ 
centage  and  on  conflagration-hazard  formula,  at  5 
per  cent  profit  3  per  cent  conflagration  hazard,  which 
we  told  him  was  the  same  percentage  that  had  been 
adopted  by  the  Insurance  Commissioners’  Conven¬ 
tion  of  1921. 

“We  told  him  that  the  District  of  Columbia  could 
not  be  singled  out  on  an  expense  formula  without 
considering  the  matter  nationwise;  that  while  per¬ 
haps  some  day  it  would  be  possible  to  arrive  at  a 
formula,  the  present  was  not  the  time,  and,  therefore, 
we  had  no  authority  to  make  any  suggestions  to  him. 


“A  At  the  conclusion  of  this  meeting  of  Septem¬ 
ber  17  he  told  us  that  he  would  have  to,  in  view  of 
our  statement,  re-examine  his  positioh  and  we  would 
hear  from  him  later,  and  he  didn’t  know  what  he 
would  do;  it  was  possible  he  would  issue  some  kind 
of  an  order  at  some  time. 

“I  then  asked  him  to  let  me  see  any  order  he  might 
issue  before  it  was  issued.  He  promised  me  that  he 
would.”  (App.  206). 

(j)  The  attorney  for  the  Rating  Bureau  testified  in  the 
lower  court  that  on  October  23,  1945,  prior  to  the  issuance 
of  the  order,  the  Superintendent  showed  him  the  proposed 
order  pursuant  to  his  promise,  and  that  witness  called  to  the 
attention  of  the  Superintendent  several  statements  which 
were  incorrect  as  to  fact,  two  of  which  the  Superintendent 
corrected.  (App.  209). 

(k)  The  attorney  for  the  Rating  Bureau  testified  in  the 
lower  court  that  at  the  meeting  with  the  Superintendent  on 
September  17,  1945,  he  asked  the  Superintendent  to  let  him 


see  “a  copy  of  anything  he  proposed  to  do.  *  *  *  I  knew  he 
was  preparing  something,  but  whether  it  was  by  way  of 
formula  or  rate  order,  I  did  not  know.”  (App.  237). 

Under  Section  3  of  the  act  it  was  the  duty  of  the  Superin¬ 
tendent 


“  *  *  *  to  order  an  adjustment  of  such  rates  when¬ 
ever  he  determines,  after  investigation  of  the  expe¬ 
rience  showing  premiums  and  losses  for  a  period  of 
not  less  than  live  years  next  preceding  such  investi¬ 
gation,  that  the  rates  for  any  one  or  more  classes  of 
risks  are  excessive,  inadequate,  or  unreasonable. 

♦  ♦  *  99 


From  the  foregoing  recapitulation  of  steps  taken  by  the  Su¬ 
perintendent  and  by  appellees  it  is  apparent  that  appellees  not 
only  had  actual  notice,  but  that  they  necessarily  participated 
by  compiling  and  furnishing  data  which  was  indispensable  to 
an  investigation  of  the  reasonableness  of  rates  and  useful  only 
for  that  purpose. 

It  is  obvious  that  finding  of  fact  No.  5  and  conclusion  of 
law  No.  2,  that  the  Superintendent  did  not  give  the  com¬ 
panies  “adequate  notice”  of  his  intention  to  fix^  rates  “prior 
to  the  issuance  of  the  said  order  of  October  29,  1945”,  are 
clearly  contrary  to  the  .testimony  offered  by  the  companies, 
and  to  the  facts  disclosed  by  the  record. 

In  finding  of  fact  No.  3  (App.  293),  the  court  said  “the  com¬ 
panies  were  not  apprised  of  the  purposes  for  which  the  re¬ 
plies  were  to  be  used”.  The  letter  referred  to  by  the  court  in 
nnding  of  fact  No.  3  requested  the  companies  to  furnish  their 
underwriting  experience  “for  the  five-year  period  ending  De¬ 
cember  31,  1944”.  Since  the  information  was  requested  pur¬ 
suant  to  section  3,  there  can  be  no  doubt  that  the  companies 
knew  that  the  premiums  and  losses  requested  for  the  “five 
years  next  preceding”  were  for  the  sole  purpose  of  making  a 
rate  investigation.  Of  235  companies  affected  by  the  order, 
60  have  refused  to  join  the  other  companies  in  seeking  to  en- 
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join  the  order.  The  60  companies  include  both  small  and  large 
companies. 

In  fairness  to  the  appellee  companies,  it  cannot  be  said 
that  they  did  not  know  the  purpose  for  which  the  replies  they 
were  required  to  furnish  on  the  questionnaires  were  to  be 
used.  They  did  not  claim  they  didn't  know.  The  information 
called  for  on  the  forms  was  of  such  character  that  no  company 
could  fail  to  understand  the  purpose  for  which  the  replies  were 
to  be  used.  The  forms.  Superintendent's  Exhibits  “B3”, 
“B4”,  and  “K"  (R.  748-2386,  2387-2433,  2747-2774),  are 
headed  “Report  To  The  Superintendent  Of  Insurance  Of 
The  District  Of  Columbia"  with  a  line  for  the  name  of  the 
company  and  the  following  sentence: 

“Showing  Premiums  Written,  Premiums  Earned, 
Losses  Incurred  on  Business  in  the  District  of  Co¬ 
lumbia." 

The  forms  contain  the  following  instructions: 

“This  report  must  be  on  basis  of  direct  premiums 
written,  less  return  premiums  thereon  only,  and  di¬ 
rect  losses,  less  salvage  thereon  only.  All  reinsur¬ 
ance  either  ceded  or  assumed,  must  be  excluded  from 
this  report.  Report  dollars  only,  omit  cents.  Divi¬ 
dends  io  policyholders  must  not  be  deducted  from 
premiums — losses  incurred  must  not  incmde  loss  ad¬ 
justment  expenses.” 

In  addition  to  the  foregoing,  the  questionnaire  contained  a 
sheet  for  the  year  ending  December  31,  1944,  calling  for  pre¬ 
miums  written,  premiums  earned,  losses  incurred  and  ex¬ 
penses  incurred  on  business  done  in  the  District  of  Columbia 
for  the  year  ending  December  31,  1944. 

The  letter  of  November  16,  1945,  was  the  first  complaint 
made  by  appellees  of  the  order  of  October  29,  1945.  It  con¬ 
tains  no  objection  of  lack  of  notice  or  that  the  companies  were 
not  apprised  of  the  purpose  for  which  the  forms  were  to  be 
used.  The  letter  (App.  67-69)  states  certain  specific  objec¬ 
tions  to  factual  findings  and  conclusions  of  the  Superintend- 
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ent,  and  requested  they  be  allowed  until  November  26,  1945, 
“to  enlarge  and  state  in  greater  detail  the  objections  and  mat¬ 
ters  upon  which  we  desire  to  introduce  evidence”.  Under  date 
of  November  20,  1945,  the  Superintendent  granted  a  hearing 
and  extended  the  time  to  November  26,  to  enlarge  and  state 
in  greater  detail  other  objections  to  the  order.  (App.  69-70). 
On  November  26,  1945,  the  companies  made  further  objec¬ 
tions  to  the  order.  At  that  late  date  no  complaint  was  made 
of  lack  of  notice  or  the  purpose  for  which  the  reports  to  the 
Superintendent  were  to  be  used.  (App.  70-71).  Neither 
letter  complained  of  procedure. 

When  the  hearing  on  objections  was  held  the  companies  did 
not  move  to  vacate  the  order  because  of  lack  of  due  process. 
They  did  not  move  to  dismiss  the  proceedings  for  lack  of  no¬ 
tice.  Proceeding  with  the  hearing  constituted  a  waiver  of 
notice.  Brahy  v.  F.  R.  C.,  61  App.  D.  C.  204,  59  F.  (2d)  879. 

Notice  is  one  of  the  requirements  of  the  due  process  clause 
of  the  Fifth  Amendment,  if  not  specifically  required  by  stat¬ 
ute.  Whether  notice  be  a  statutory  requirement  or  required 
by  the  Fifth  Amendment,  it  relates  to  the  question  of  due 
process  of  law. 

Notice  required  by  due  process  of  law  is  a  “reasonable  no¬ 
tice”.  In  view  of  the  array  of  evidence  in  this  record  showing 
the  actual  notice  that  the  companies  had  of  the  investigation, 
there  can  be  no  doubt  that  they  had  such  “reasonable  notice” 
as  to  serve  the  requirements  of  due  process.  In  Anderson 
Nat’l.  Bank  v.  Luckett,  supra ,  the  appellant  argued  that  the 
procedure  by  which  the  State  acquired  its  asserted  right  to 
demand  payment  of  abandoned  accounts  “is  so  lacking  in  no¬ 
tice  to  depositors  and  in  an  opportunity  for  them  to  be  heard 
as  to  deny”  the  State  the  right  to  assert  the  depositors’  claims 
and  afford  to  the  bank  no  protection  if  it  responds  to  the 
State’s  demand,  (p.  240).  Mr.  Chief  Justice  Stone,  speaking 
for  the  court,  said  its  inquiry  must  be  directed  to  the  question 

“*  *  *  whether  the  procedure  by  which  the  state 

understakes  to  acquire  the  depositors’  right  to  de- 


23 


mand  payment  of  the  deposits  was  upon  adequate 
notice  to  them  and  opportunity  for  them  to  be  heard.” 

(p.  243). 

The  act  required  posting  of  notice  on  the  court  house  door 
or  bulletin  board  of  a  copy  of  the  bank’s  report  of  deposits 
presumed  abandoned.  In  answer  to  the  contention  that  the 
appellant  had  not  received  sufficient  notice,  the  court  said: 

“We  think  that  this,  in  conjunction  with  the  notice 
provided  by  the  statute  itself  and  by  the  taking  of 
possession  of  the  bank  balances  by  the  state,  is  suf¬ 
ficient  notice  to  the  depositors  to  satisfy  all  require¬ 
ments  of  due  process.”  (p.  243) 

“This  notice,  when  read  in  the  light  of  the  knowledge 
of  the  statute,  with  which  all  persons  having  such 
bank  accounts  within  the  state  are  chargeable,  is 
sufficient  to  advise  that  the  listed  accounts  are  deemed 
presumptively  abandoned  and  will  at  the  end  of  six 
weeks  from  the  date  of  filing  be  paid  over  to  the  state, 
and  that  both  before  and  after  that  event  the  deposi¬ 
tors  will  be  afforded  opportunity  to  present  their 
claims  and  to  have  them  judicially  determined,  if  re¬ 
jected.”  (p.  244). 

The  court  said  that  the  seizure  of  the  property  is  in  itself  a 
form  of  notice  of  the  claim  asserted.  It  said  “we  cannot  say 
that  the  present  notice  is  insufficient.”  (p.  246). 

In  Plymouth  Cool  Co.  v.  Pennsylvania,  232  U.  S.  531,  one 
of  the  objections  of  the  plaintiff  company  to  the  method  of 
fixing  the  width  of  a  barrier  pillar  required  between  adjoin¬ 
ing  coal  properties  was  that  the  statute  did  not  expressly 
provide  for  notice  to  the  interested  parties.  In  that  case  the 
court  said  the  plaintiff  in  error  “had  actual  notice  in  fact,  and 
made  no  objection  on  the  score  of  lack  of  sufficient  notice.” 
(p.  544).  Due  process  was  satisfied. 

In  National  Labor  Relations  Board  v.  Mackay  Radio  <& 
Telegraph  Co.,  304  U.  S.  333,  the  respondent  claimed  lack  of 
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adequate  notice  and  therefore  had  been  denied  due  process  of 
law,  but  the  court  said: 

“All  parties  to  the  proceeding  knew  from  the  outset 
that  the  thing  complained  of  was  discrimination 
against  certain  men  by  reason  of  their  alleged  union 
activities”,  (p.  349). 

The  court  said  the  record  shows  “that  at  no  time  during  the 
hearings  was  there  any  misunderstanding  as  to  what  was  the 
basis  of  the  Board’s  complaint”,  (p.  350),  and  that  there¬ 
fore,  the  respondent  “understood  the  issue  and  was  afforded 
full  opporunity  to  justify  the  action  of  its  officers  as  innocent 
rather  than  discriminatory”  (p.  350).  The  court  said  the 
Fifth  Amendment  guarantees  no  particular  form  of  proced¬ 
ure;  it  protects  substantial  rights. 

In  Voeller  v.  Neilston  Warehouse  Co.,  311  U.  S.  531,  the 
court  said  that  notice  to  a  corporation  of  demand  for  pay¬ 
ment  constituted  notice  to  the  majority  stockholders  “and  that 
such  notice  was  an  adequate  compliance  with  the  constitu¬ 
tional  requirement  of  due  process”  (p.  535).  In  Milliken  v. 
Meyer,  311  U.  S.  457,  the  court  said  so  far  as  due  process  is 
concerned,  the  adequacy  of  the  form  of  substituted  service 
depended  upon  whether  the  form  “is  reasonably  calculated 
to  give  him  actual  notice  of  the  proceedings  and  an  oppor¬ 
tunity  to  be  heard.  If  it  is,  the  traditional  notions  of  fair 
play  and  substantial  justice  (. McDonald  v.  Mabee,  supra )  im¬ 
plicit  in  due  process  are  satisfied”  (p.  463). 

The  courts  have  consistently  held  that  “reasonable  notice” 
satisfies  due  process.  Dohany  v.  Rogers,  281  U.  S.  362,  369; 
Hurwitz  v.  North,  271  U.  S.  40,  42;  Pearson  v.  Walling, 
138  F.  (2d)  655,  660,  cert.  den.  321  U.  S.  775. 

In  Brahy  v.  Federal  Radio  Commission,  61  App.  D.  C.  204, 
59  F.  (2d)  879,  880,  this  Court  said  the  appellant  proceeded 
with  his  defense  “thereby  waiving  the  lack  of  notice”. 

The  promulgation  of  the  order  of  October  29,  1945,  and 
service  thereof  upon  each  of  the  companies  affected  by  it. 
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constituted  sufficient  notice  to  satisfy  the  demands  of  due 
process  of  law. 

n 

Due  Process  Does  Not  Require  a  Hearing  at  the  Initial  Stage  or 
at  any  Particular  Point  in  an  Administrative  Proceeding 

In  its  opinion  the  court  below  said  the  order  “appears  to 
have  been  issued  in  a  purely  ex-parte  manner”  (App.  274). 
It  said  the  fact  that  the  Superintendent  acted  in  good  faith 
and  in  all  sincerity  and  performed  his  task  in  a  thoroughly  in¬ 
telligent  manner  does  not  save  his  action  from  “the  fatal 
consequences  of  the  vital  deficiencies  of  his  procedure”.  (App. 
282).  In  its  findings,  the  court  said:  “Prior  to  the  issuance 
of  said  order  of  October  29,  1945,  no  formal  proceedings  had 
been  instituted”,  that  “no  hearing  had  been  held”,  and  no 
notice  of  intention  to  revise  rates  had  been  given  to  the 
companies.  (App.  293-294).  hrom  these  findings  the  court 
concluded  that  the  Superintendent  failed  to  give  adequate 
notice  of  his  intention  to  fix  rates  “prior  to  the  issuance  of 
his  said  order  of  October  29,  1945”  and  that  he  failed  to  afford 
a  full  hearing  to  the  companies  “before  the  issuance  of  his 
said  order  of  October  29,  1945,  and  as  amended  by  his  order 
of  February  1,  1946.”  (App.  297).  Based  upon  these  find¬ 
ings  and  conclusions,  the  court  held  the  order  was  void  and  of 
no  force  and  effect.  (App.  298). 

From  the  findings  and  conclusions,  the  decision  of  the  court 
appears  to  have  turned  upon  the  conclusion  that  the  Super¬ 
intendent  promulgated  his  order  “in  a  purely  ex-parte  man¬ 
ner”  and  failed  to  give  a  fair  and  full  hearing  “before  the  is¬ 
suance  of  his  said  order  of  October  29,  1945,  and  as  amended 
by  his  order  of  February  1,  1946.” 

The  mass  of  evidence  referred  to  elsewhere  herein  shows  that 
the  companies  did  have  actual  notice  of  the  investigation  and 
knew  the  purposes  for  which  the  reports  filed  with  the  Su¬ 
perintendent  by  them  were  to  be  used. 


26 


The  question  remaining,  therefore,  is  whether  the  com¬ 
panies  were  afforded  such  hearing  and  opportunity  for  hearing 
as  to  satisfy  the  requirements  of  due  process  of  law.  In  the 
light  of  Plaintiffs’  Exhibits  Nos.  12,  16  and  17,  all  of  which 
were  duly  presented  to  the  Superintendent  for  his  considera¬ 
tion,  it  cannot  be  successfully  denied  that  the  companies  had 
full  opportunity  to  meet  and  to  challenge  every  basic  fact 
used  by  the  Superintendent  in  his  determination. 

The  Superintendent  asked  the  Rating  Bureau  to  suggest  “a 
formula  for  an  adjustment  of  rates”  (App.  57),  which  it  re¬ 
clined  to  do  because  the  fire  companies  did  not  feel  “that  the 
time  was  ripe”  to  consider  a  formula  for  the  District  of  Co¬ 
lumbia  without  considering  “the  whole  country”.  (App.  232). 
Upon  this  refusal  the  Superintendent  proceeded  as  the  stat¬ 
ute  requires  and  so  advised  the  representatives  of  the  com¬ 
panies.  (App.  206). 

The  original  order  was  issued  and  some  of  the  companies 
objected  to  certain  factual  determinations.  They  asked  for 
hearing  on  their  objections,  which  was  granted.  The  com¬ 
panies  were  not  restricted  in  their  presentation  of  evidence 
and  argument.  As  a  result  of  the  hearing  the  Superintendent 
modified  the  order  and  cut  the  original  rate  reduction  from 
$225,407  to  §115,236.  The  appellees  have  not  complained  that 
any  of  their  evidence  or  argument  was  rejected,  nor  that  con¬ 
sideration  was  not  given  to  such  evidence  and  argument.  Whac 
the  companies  did  complain  of  was  that  the  conclusions  drawn 
by  the  Superintendent  irom  the  .same  basic  data  used  by  them 
were  incorrect. 

A  lair  and  full  hearing  is  one  of  the  requirements  of  due 
process,  but  due  process  is  a  constitutional  question.  The 
courts  have  consistently  held  that  a  reassonable  opportunity 
to  be  heard  satisfies  this  demand  of  due  process. 

Even  where  statutes  specifically  require  a  hearing,  the 
courts  have  said  that  such  hearing  does  not  have  to  be  given 
at  the  initial  stage  or  at  any  particular  point  or  at  more  than 
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one  point  in  an  administrative  proceeding  so  long  as  the 
requisite  hearing  is  held  before  the  final  order  becomes  effec¬ 
tive  .  Thus  in  Opp  Cotton  Mills  v.  Administrator  of  Wage  & 
Hour  Division,  etc.,  312  U.  S.  126,  at  152-153,  the  Cotton  Mills 
contended  it  was  denied  due  process  because  under  the  stat¬ 
ute  the  Industry  Committee  is  required  to  investigate  con¬ 
ditions  and  to  “hear  such  witnesses  and  receive  such  evidence” 
as  may  be  necessary  to  perform  its  duties.  The  Mills  had  no 
such  hearing  before  the  Committee.  But  it  did  have  oppor¬ 
tunity  to  be  heard  before  an  Administrator  who  reviewed  the 
recommendations  of  the  Industry  Committee. 

The  court  said : 

“The  demands  of  due  process  do  not  require  a  hear¬ 
ing  at  the  initial  stage  or  at  any  particular  point  or  at 
more  than  one  point  in  an  administrative  proceed¬ 
ing  so  long  as  the  requisite  hearing  is  held  before  the 
final  order  becomes  effective.  The  proceedings  before 
the  Administrator  as  provided  by  §  8  (b)  satisfy 
the  requirements  of  due  process  without  further  re¬ 
quirement,  which  the  statute  omits,  of  a  hearing  on 
notice  before  the  committee.” 

In  Inland  Empire  District  Council  v.  Millis,  325  U.  S.  697, 
the  Council  contended  it  had  been  denied  due  process  of  law, 
because  upon  reconsideration  of  previous  action  taken,  the 
National  Labor  Relations  Board  directed  an  election  before 
the  hearings  were  held.  The  Council  further  contended 
that  subsequent  hearing  “could  not  cure  the  failure  to  grant 
the  further  hearing  they  demanded  prior  to  the  election”. 
(P.  705).  The  section  of  the  statute  there  involved  provides 
that  when  certain  questions  arise  “the  Board  may  investigate” 
such  controversy  and  “shall  provide  for  an  appropriate  hear¬ 
ing  upon  due  notice.”  The  Council  insisted  “that  the  hear¬ 
ing,  to  be  ‘appropriate’,  must  precede  the  election.”  (P.  704). 
The  court  said: 

“Obviously  great  latitude  concerning  procedural 
details  is  contemplated.  Requirements  of  formality 
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and  rigidity  are  altogether  lacking.  The  notice  must 
be  'due’,  the  hearing  ‘appropriate’.  These  require¬ 
ments  are  related  to  the  character  of  the  proceeding 
of  which  the  hearing  is  only  a  part.  That  proceeding 
is  not  technical.  It  is  an  ‘investigation’,  essentially 
i  informal,  not  adversary.  The  investigation  is  not  re¬ 
quired  to  take  any  particular  ior.n  or  confined  to  the 
hearing.  The  hearing  is  mandatory — ‘the  Board  shall 
provide  for’  it.  But  the  requirement  is  only  that  it 
shall  be  provided  ‘in  any  such  investigation’.  The 
statute  does  not  purport  to  specify  when  or  at  what 
stage  of  the  investigation  the  hearing  shall  be  had.” 
(Pgs.  706,  707). 

The  court  also  said  “nothing  in  the  section  purports  to 
require  a  hearing  before  an  election.”  Parallel  to  the  facts 
in  the  case  at  bar,  objections  were  made  by  the  Council  to  the 
Board’s  action  and  after  the  election  had  been  held  the 
Council  was  given  “full  and  adequate  opportunity  to  present 
their  objections”  before  the  Board  concluded  its  investigation. 
Upon  this  opportunity  the  court  said: 

“For  when  the  objections  were  renewed  after  the 
election,  and  others  also  were  advanced,  the  Board 
gave  full  and  adequate  opportunity  for  hearing,  in¬ 
cluding  the  presentation  of  evidence,  concerning 
them.  Petitioners  do  not  contend  that  the  hearing 
was  a  sham  or  that  the  tfoard  did  not  consider  their 
objections.  They  do  not  ask  tor  review  upon  the 
1  merits.  Their  only  objection  is  that  the  hearing 
came  too  late.  That  objection  is  not  tenable  in  view 
of  the  statute’s  terms  and  intent.”  (P.  709) 

The  parallel  in  the  procedure  in  issuing  the  original  order, 
in  entertaining  objections,  and  giving  full  opportunity  to  be 
heard  thereon,  and  then  amending  the  order,  with  the  pro¬ 
cedure  in  the  case  at  bar,  is  indeed  striking. 

Furthermore,  in  the  Inland  Empire  District  Council  case, 
the  petitioners  had  'another  strong  argument  in  that  the 
Board’s  own  rules  “provide  for  direction  of  election  to  follow 
the  hearing  before  the  trial  examiner.” 
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The  court  answered  all  of  these  arguments  by  saying,  “the 
procedure  upon  rehearing  afterward  was  adequate  to  perform 
its  intended  function  of  affording  full  opportunity  for  cor¬ 
recting  any  defect  which  may  have  existed  in  the  previous 
stages  of  hearing.”  (P.  710).  The  court  concluded: 

“We  think  no  substantial  question  of  due  process 
is  presented.  The  requirements  imposed  by  that 
guaranty  are  not  technical,  nor  is  any  particular  form 
of  procedure  necessary  (citations).  ‘The  demands  of 
due  process  do  not  require  a  hearing,  at  the  initial 
stage  or  at  any  particular  point  or  at  more  than  one 
point  in  an  administrative  proceeding  so  long  as  the 
requisite  hearing  is  held  before  the  final  order  becomes 
effective.’  (Citations).  That  requirement  was  fully 
met  in  this  case.”  (P.  710) 

United  States  v.  Illinois  Central  Railroad  Co.,  291  U.  S. 
457,  460-463,  involved  an  order  promulgated  by  the  Inter¬ 
state  Commerce  Commission  under  the  Inland  Water  Ways 
Corporation  Act.  That  act  authorizes  the  commission  to 
grant  certificates  to  water  carriers  and  provides  that  the  com¬ 
mission  “shall  thereupon,  by  order,  direct  all  connecting  com¬ 
mon  carriers  and  their  connections  to  join  with  such  water 
carrier  in  through  routes  and  joint  rates.”  It  also  authorizes 
the  commission  to  require  common  carriers  to  enter  into  ne¬ 
gotiations  to  establish  equitable  divisions  and  if  the  carriers 
are  unable  to  agree,  to  establish  reasonable  divisions  of  rates. 
Up  to  this  point  oj  action  the  statute  does  not  require  a  hear¬ 
ing  but  it  provides  that  “upon  complaint”  the  commission 
shall  issue  notice  and  enter  upon  a  hearing  concerning  the 
reasonableness  or  lawfulness  of  the  routes  and  rates  and  “after 
full  hearing”  to  make  its  order.  Suit  was  brought  to  enjoin 
“before  the  order  had  become  effective.”  It  was  brought 
without  filing  a  complaint  with  the  commission  which  would 
have  required  the  commission  to  hold  a  hearing.  The  lower 
court  enjoined  the  order  because  it  was  issued  without  a 
hearing.  The  Supreme  Court  said  the  statute  “undoubtedly 
empowers  the  commission  to  make  the  order,  in  the  first  in- 
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stance,  without  a  hearing”.  (P.  460).  Both  the  commission 
and  the  United  States  took  the  position  that  if  the  complaint 
were  filed  and  a  hearing  requested  it  would  have  to  be  granted 
“to  comply  with  the  requirements  of  due  process  of  law”.  (P. 
461).  The  court  said  this  was  an  admissible  construction  of 
the  statutory  provisions.  The  court  said: 

“  *  *  *  we  accordingly  hold  that  it  was  not  essential, 
under  the  due  process  of  law  clause,  that  a  hearing 
should  be  accorded  in  advance  of  the  initiating  order. 

i  It  is  enough  that  opportunity  was  given  for  a  full  and 
fair  hearing  before  the  order  became  operative.”  (P. 
463). 

As  in  the  Illinois  Centred  Railroad  case,  the  Superintendent 
considered  that  the  companies  were  entitled  to  an  opportunity 
to  be  heard  at  some  stage  in  the  proceeding .  He  first  offered 
that  opportunity  on  August  10,  1945  (App.  57)  and  the  op¬ 
portunity  was  declined.  When  the  companies  did  request  a 
hearing  upon  objections  to  certain  factual  determinations,  the 
Superintendent  readily  granted  it,  as  due  process  requires. 
The  hearing  was  granted  in  order  that  the  companies  have 
opportunity  to  present  evidence  and  argument  with  respect 
to  their  objections  to  the  order  and  to  have  a  full  opportunity 
to  be  heard  on  any  matters  in  respect  to  which  the  order  may 
be  invalid.  (App.  151,  152,  153,  163,  164).  Both  the  Super¬ 
intendent  and  his  counsel  always  construed  the  statute  as 
requiring  an  opportunity  to  be  heard  at  some  stage  of  the 
proceeding,  even  though  the  statute  does  not  expressly  re¬ 
quire  it.  The  appellees  and  their  counsel  have  been  so  ad¬ 
vised  of  this  construction  of  the  statute.  It  was  for  this  reason 
that  the  hearing  was  extended  to  the  companies  beginning  on 
December  14, 1945.  It  was  to  give  the  companies  due  process. 

In  American  Surety  Co.  v.  Baldwin,  287  U.  S.  156,  where 
judgment  was  given  against  several,  including  the  Surety 
Company,  the  Surety  Company  was  not  given  notice  and  op¬ 
portunity  of  hearing  on  the  construction  of  its  surety  bond 
there  involved.  It  claimed  lack  of  due  process.  The  court 
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said  the  entry  of  judgment  without  notice  “may”  be  a  denial 
of  due  process  even  where  the  court  has  jurisdiction  of  the 
person  and  the  subject  matter,  but  not  here  because  the  com¬ 
pany  “had  the  constitutional  right  to  be  heard  at  some  time 
on  the  construction  of  the  bond.  The  state  practice  provided 
the  opportunity  for  such  a  hearing  by  an  appeal  after  the 
entry  of  judgment.”  It  said  that  practice  was  constitutional. 
The  court  said: 

“Due  process  requires  that  there  be  an  opportunity 
to  present  every  available  defense;  but  it  need  not 
be  betore  the  entry  of  judgment.”  (P.  168). 

The  act  here  involved  provides  that  anyone  aggrieved  by 
the  action  of  the  Superintendent  may  appeal  to  the  Commis¬ 
sioners  of  the  District  of  Columbia  and  their  decision  “on 
any  question  of  fact  on  such  appeal  shall  be  final  and  con¬ 
clusive.”  This  administrative  right  of  review  was  not  ex¬ 
ercised  by  the  appellees.  (App.  210-211,  230)  Under  the 
authority  conferred  on  the  District  Commissioners  the  Su¬ 
perintendent’s  order  might  have  been  revoked,  it  might  have 
been  modified  by  reducing  the  amount  of  the  rate  reduction 
ordered,  or  the  proceedings  might  have  been  returned  to  the 
Superintendent  for  such  action  as  the  Commissioners  deemed 
proper  upon  the  facts  of  the  case. 

In  Anderson  National  Bank  v.  Luckett,  supra,  banks  were 
required  to  turn  over  to  the  Department  of  Revenue  aban¬ 
doned  deposits  until  the  owner  certified  facts  to  rebut  the 
presumption  of  abandonment.  “Upon  a  report  by  the  bank 
and  notice  to  the  depositors  and  with  an  opportunity  to  be 
heard,  if  either  wish  it,”  the  state  takes  the  deposits  into 
protective  custody.  One  ground  of  challenge  was  the  pro¬ 
cedure  which  constituted  a  lien  without  prior  judicial  de¬ 
termination.  Mr.  Chief  Justice  Stone,  for  the  court,  said: 

“What  is  due  process  in  a  procedure  affecting 
pioperty  interests  must  be  determined  by  taking  into 
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account  the  purposes  of  the  procedure  and  its  effect 
i  upon  the  rights  asserted  and  all  other  circumstances 
which  may  render  the  proceeding  appropriate  to  the 
nature  of  the  case.  *  *  * 

!  “For  this  reason  also  it  is  not  an  indispensable  re¬ 
quirement  of  due  process  that  every  procedure  af¬ 
fecting  the  ownership  or  disposition  of  property  be 
exclusively  by  judicial  proceeding.  Statutory  pro¬ 
ceedings  affecting  property  rights,  which,  by  later 
resort  to  the  courts,  secure  to  adverse  parties  an  op¬ 
portunity  to  be  heard,  suitable  to  the  occasion,  do  not 
deny  due  process.  Familiar  examples  are  the  de¬ 
cisions  and  orders  of  administrative  agencies  which 
determine  rights  subject  to  a  subsequent  judicial  re¬ 
view'.  And  such  is  obviously  the  case  here,  where 
!  there  is  full  opportunity  to  the  depositors  to  be  heard 
b*y  the  State  Commissioner,  whose  decision  is  subject 
to  court  review’.”  (P.  246-247). 

In  Coffin  Bros.  &  Co.  v.  Bennett,  277  U.  S.  29,  an  assess¬ 
ment  w’as  made  against  stockholders  under  an  act  which  pro¬ 
vided  “that  any  stockholder  shall  have  the  right  by  affidavit 
of  illegality  as  in  cases  of  affidavits  of  illegality  to  other  ex¬ 
ecutions,  to  contest  his  liability  for  such  assessment  and  the 
amount  and  necessity  thereof.”  The  execution  w’as  “a  lien 
on  all  property  of  the  defendant.”  Coffin  Bros,  filed  suit  to 
enjoin  further  steps  on  the  ground  that  the  act  denied  them 
due  process  of  law  because  the  act  authorized  execution  and 
lien  “at  the  beginning,  before  and  without  any  judicial  pro¬ 
ceeding.  But  the  stockholders  are  allowed  to  raise  and  try 
every  possible  defense  by  an  affidavit  of  illegality”.  Mr.  Jus¬ 
tice-Holmes,  speaking  for  the  court  said: 

!  “A  reasonable  opportunity  to  be  heard  and  to  pre¬ 
sent  the  defense  is  given  and  if  a  defense  is  presented 
the  execution  is  the  result  of  a  trial  in  court.  The 
Fourteenth  Amendment  is  not  concerned  with  the 
form  (Citation).  The  fact  that  the  execution  is  is¬ 
sued  in  the  first  instance  by  an  agent  of  the  State  but 
not  from  a  court,  followed  as  it  is  by  personal  notice 
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and  a  right  to  take  the  case  into  court,  is  a  familiar 
method  in  Georgia  and  is  open  to  no  objection.”  (p. 

31). 

In  Bailey  v.  Anderson,  326  U.  S.  203,  the  court  said  where 
entry  upon  land  was  made  before  condemnation  proceedings 
were  had  with  the  right  to  offer  evidence  subsequently  as  to 
the  value  of  the  land  taken,  and  is  subject  to  a  review,  there 
is  no  denial  of  due  process.  The  court  said: 

“  *  *  *  upon  such  review  (the  award)  may  be  set 
aside  if  plainly  wrong  or  without  support  in  the  evi¬ 
dence.  (Citations).  In  this  we  find  no  denial  of  due 
process,  and  appellant’s  contention  presents  no  sub¬ 
stantial  constitutional  question,  as  the  authorities 
cited  show.”  (p.  205). 

The  court  said  the  appellant  “was  given  full  opportunity  to 
be  heard  and  to  introduce  evidence  before  the  Commissioners”, 
(p.  205). 

In  Bourgois,  Inc.  v.  Chapman,  301  U.  S.  183,  the  appellant 
brought  suit  to  enjoin  a  statute  which  required  a  certification 
of  registration  to  sell  cosmetics  on  the  ground  that  the  stat¬ 
ute  is  void.  The  company  contended  that  the  statute  denied 
due  process  because  it  did  not  provide  for  a  hearing  and  be¬ 
cause  the  Board  had  issued  no  regulations  providing  for  a 
hearing.  Mr.  Justice  Brandeis,  speaking  for  the  court,  said 
the  statute  did  not  contravene  either  the  Constitution  of 
Maine  or  the  Federal  Constitution.  He  said: 

“Neither  constitution  requires  that  exercise  of  such  a 
power  be  preceded  by  the  adoption  of  regulations. 

And  neither  constitution  requires  that  there  must  be 
a  hearing  of  the  applicant  before  the  board  may  ex¬ 
ercise  a  judgment  under  the  circumstances  and  of  the 
character  here  involved.”  (p.  189). 

The  Supreme  Court  affirmed  (279  U.  S.  820)  Mclnnes  v. 
McKay,  127  Me.  110,  116,  141  A.  699,  in  which  the  Supreme 
Court  of  Maine  held  that  an  attachment  of  property  which 
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constituted  a  lien  in  advance  of  a  judgment  did  not  consti¬ 
tute  a  denial  of  due  process.  The  court  said: 

“And  if  it  be,  it  is  not  a  deprivation  without  ‘due 
process  of  law’  for  it  is  a  part  of  a  process,  which  dur¬ 
ing  its  proceeding  gives  notice  and  opportunity  for 
hearing  and  judgment  of  some  judicial  or  other  au¬ 
thorized  tribunal.  The  requirements  of  ‘due  proc- 

i  ess  of  law’  and  ‘law  of  the  land’  are  satisfied.” 

The  Supreme  Court  affirmed  (323  U.  S.  682)  the  decision 
of  this  Court  in  Giese  v.  United  States,  79  U.  S.  App.  D.  C. 
126,  143  F.  (2d)  633,  where  this  Court  said: 

“So  long  as  there  remained  available,  to  persons 
situated  like  appellant,  remedial  procedure  for  chal¬ 
lenging  the  validity  of  the  administrative  process 
there  was  no  denial  of  constitutional  rights.” 

This  Court  said  a  remedy  “was  available — appropriate  both 
as  to  time  and  purpose — to  challenge  the  validity  of  the  order. 
Mo  more  is  necessary  to  satisfy  the  requirements  of  due 
process.” 

In  Hall  v.  Geiger- Jones  Co.,  242  U.  S.  539,  554,  the  com¬ 
pany  contended  that  a  statute  giving  the  right  to  the  Super¬ 
intendent  of  Banks  (Hall)  to  cancel  licenses  required  to  en¬ 
gage  in  investment  business,  deprives  tne  company  of  prop¬ 
erty  without  due  process  of  law.  The  court  said  the  Super¬ 
intendent’s  discretion  “is  qualified  by  his  duty,  and  besides, 
as  we  have  seen,  the  statute  gives  judicial  review  of  his  action.” 
The  court  said  that  in  other  cases  it  had  held  where  there 
can  be  a  dispute  of  fact,  the  statute  provides  for  judicial  re¬ 
view  and  there  is  no  legal  objection  to  the  designation  of  a 
particular  court  for  such  review. 

In  State  v.  Newark  Milk  Co.,  179  A.  116,  125,  126,  118 
N.  J.  Eq.  504,  the  court  held  that  hearing  essential  in  judicial 
proceedings  is  not  necessary  before  an  administrative  board 
because  if  the  action  taken  is  arbitrary  or  unreasonable  “relief 
may  be  had  in  the  courts.”  A  judicial  review  of  administra- 
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tive  proceedings  on  notice  satisfies  the  demand  of  the  due  proc¬ 
ess  clauses.  The  statute  involved  did  not  require  a  hearing 
but  the  board,  in  its  discretion  was  authorized  to  hold  one. 

Bowles  v.  Willingham,  321  U.  S.  503,  was  a  suit  brought  to 
restrain  issuance  of  certain  rent,  orders  under  the  Emergency 
Price  Control  Act  on  the  ground  that  the  orders  and  the  stat¬ 
utory  provisions  on  which  they  rested  were  unconstitutional. 
The  Rent  Director  advised  Mrs.  Willingham  that  he  pro¬ 
posed  to  decrease  maximum  rents  on  certain  property  and 
suit  was  brought  before  the  orders  were  issued.  The  act  pro¬ 
vides  for  judicial  review  of  any  orders  under  it.  Mrs.  Willing¬ 
ham  argued  that  the  act  violates  the  Fifth  Amendment  be¬ 
cause  it  makes  no  provision  for  a  hearing  before  the  issuance 
of  orders.  The  court  said  the  review  satisfies  the  require¬ 
ments  of  due  process.  The  court  quoted  its  decision  in  Phillips 
v.  Commissioner,  283  U.  S.  589,  596,  597,  where  it  said: 

“Where  only  property  rights  are  involved,  mere 
postponement  of  the  judicial  enquiry  is  not  a  denial 
of  due  process,  if  the  opportunity  given  for  the  ulti¬ 
mate  judicial  determination  of  the  liability  is  ade¬ 
quate.” 

In  Yakus  v.  United.  States,  321  U.  S.  414,  the  late  Mr.  Chief 
Justice  Stone  said  that  where  resort  may  be  had  to  expert 
administrative  knowledge  and  experience  and  the  action  taken 
is  subject  to  judicial  review,  such  procedure,  “so  long  as  it 
affords  to  those  affected  a  reasonable  opportunity  to  be  heard 
and  to  present  evidence,  does  not  offend  against  due  process.’ 
(P.  433).  The  court  said  action  taken  by  the  Price  Adminis¬ 
trator  is  reviewable  by  the  court  and  if  contrary  to  due  proc¬ 
ess  will  be  corrected  by  the  court. ,  (P.434).  To  similar  effect 
are  the  decisions  in  Utley  v.  City  of  St.  Petersburg,  292  U.  S. 
106,  110,  and  Norwegian  Nitrogen  Products  Co.  v.  United 
States,  288  U.  S.  294. 
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m 

The  Hearing  Afforded  the  Appellees  Was  Part  of  the 

Investigation 

In  paragraph  10  of  the  complaint  the  companies  alleged 
that  it  was  incumbent  upon  the  Superintendent  under  the 
due  process  clause  of  the  Constitution  to  give  them  a  hearing 
”as  part  of  his  investigation  into  the  necessity  for  an  adjust¬ 
ment  of  rates.”  (App.  14). 

The  hearings  granted  to  the  companies  on  December  14  and 
19,  1945,  and  January  3  and  15,  1946,  were  recognized  by  the 
companies,  their  counsel,  and  the  Superintendent  and  his 
counsel,  as  being  part  of  the  investigation  authorized  by  Sec¬ 
tion  3  of  the  Act. 

At  pages  454  and  455  of  Plaintiffs’  Exhibit  No.  16,  counsel 
for  the  companies  stated  that  we  are  now  in  January,  1946, 
•and  while  the  order  was  issued  in  October,  the  Superintendent 
subsequently  granted  this  hearing  and  we  have  been  in  hear¬ 
ing  for  a  number  of  weeks.  After  the  presentation  of  all  the 
evidence  the  companies  desired  to  present,  counsel  for  the 
companies  in  the  closing  argument  before  the  Superintendent 
said: 

“You  are  still  in  investigation;  that  upon  the  con¬ 
clusion  of  the  hearings,  that  you  will  then,  I  assume, 
come  to  a  conclusion. 

‘T  say  you  cannot  possibly  arrive  at  that  conclusion 
until  these  hearings  are  over,  and  that  you  are 
in  investigation ”  (App.  161)  (Italics  supplied) 

Counsel  further  stated  “it  is  not  proper  for  you  to  pass  an 
order  upon  the  conclusion  of  this  investigation  without  tak¬ 
ing  into  consideration  the  experience  for  the  year  1945”.  (App. 
161).  (Italics  supplied) 

Counsel  for  the  Superintendent  then  said  that  the  order 
of  October  29  was  not  deemed  a  final  order  and  that  “this 
proceeding  is  simply  a  part  of  that  investigation ,  authorized 
by  the  statute”.  (App.  163).  (Italics  Supplied). 
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In  closing  the  hearing  on  January  15,  1946,  the  Superin¬ 
tendent  said: 

“In  view  of  the  objections  made  to  the  order  and 
the  reasons  therefor,  presented  by  argument  and  tes¬ 
timony,  I  will,  as  part  of  this  investigation ,  review  the 
said  order  and  all  underlying  data  in  the  light  of 
such  testimony  and  argument”  (App.  165)  (Italics 
supplied) 

The  companies  were  given  every  opportunity  to  present 
any  and  all  evidence  dealing  with  any  matter,  including  the 
construction  and  applicability  of  the  act  None  of  their  evi¬ 
dence  was  rejected.  It  must  be  assumed  that  the  companies' 
response  to  the  Superintendent’s  order  was  “full  and  com¬ 
plete”.  Louisville  Gas  &  Electric  Co.  v.  F.  P.  C.,  129  F.  (2d) 
126,  134,  cert  den.  318  U.  S.  761;  Inland  Empire  District 
Council  v.  Millis ,  325  U.  S.  697,  708,  710;  Milwaukee  Publish¬ 
ing  Co.  v.  Burleson,  2 55  U.  S.  407,  408.  The  companies  may 
not  now  “treat  as  a  rehearsal”  the  opportunity  they  had. 
National  Labor  Relations  Board  v.  Donnelly  Garment  Co., 
_ U.  S _ ,  67  S.  Ct  765. 

IV 

The  Hearing  Given  Appellees  Met  All  Requirements  of 

Due  Process 

In  its  opinion,  the  lower  court  said  “The  order  appears  to 
have  been  issued  in  a  purely  ex-parte  manner”.  (App.  274). 
The  court  said  the  data  relating  to  the  Superintendent’s  in¬ 
vestigation  was  not  disclosed  either  at  the  proceeding  before 
the  Superintendent  or  upon  the  trial  in  the  court  below  and 
that  the  companies  had  no  opportunity  to  meet  the  same 
(App.  296-297).  This  finding  is  contrary  to  fact.  Counsel 
for  the  companies  and  their  witness  testified  that  they  and 
the  Superintendent  had,  and  used,  the  same  basic  information 
but  had  arrived  at  different  results  therefrom  (App.  155,  241- 
242).  The  companies  thanked  the  Superintendent  for  the 
hearing  (App.  152)  and  said  they  “will  demonstrate  that  the 
order  should  be  rescinded”.  *(App.  73). 
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The  lower  court's  decision  that  the  companies  were  denied 
a  full  and  fair  hearing  seems  to  be  premised  upon  the  court’s 
finding  and  conclusion  that  no  formal  hearing  was  held  “prior 
to  the  issuance”  of  the  original  order  and  “before  the  issuance” 
of  the  October  order  and  as  amended  by  the  February  order. 
(App.  293,  297). 

The  lower  court  failed  to  distinguish  the  facts  in  the  case 
at  bar  from  those  in  Clarksburg-Columbus  Short  Route  Bridge 
Co j  v.  Woodring ,  67,  App.  D.  C.  44,  89  F.  (2d)  788,  upon  which 
the  opinion  was  largely  predicated.  In  the  case  at  bar  the 
Superintendent  did  precisely  what  this  Court  condemned  the 
Secretary  of  War  for  not  doing  in  the  Clarksburg-Columbus 
case.  In  that  case  it  was  admitted  that  the  Secretary  of  War 
reduced  rates  on  a  toll  bridge  without  giving  any  notice,  and 
without  any  knowledge  of  the  fact  by  the  bridge  company. 
After  the  order  was  issued,  the  bridge  company  appealed  to 
the  Secretary  for  a  hearing  and  asked  him  to  consider  the 
factors  involved,  which  the  Secretary  refused  to  do.  This 
Court  held  that  the  Secretary  was  wrong  in  not  giving  the 
bridge  company  an  opportunity  to  be  heard  at  some  time. 
It  said  if  the  failure  to  notify  the  company  of  the  investiga¬ 
tion  was  an  oversight 

u  *  *  *  ample  opportunity  to  correct  the  mistake  was 
afforded  from  the  fact  that  between  the  time  the 
order  was  made  and  the  date  it  was  to  go  into  effect 
six  months  elapsed,  and  it  was  during  that  period  that 
appellant  company  first  received  notice  of  the  pro¬ 
posed  change  in  rates  and  applied  to  the  Secretary  for 
a  re-opening  of  the  case  and  for  permission  to  be 
heard.”  (p.  50). 

Mr.  Justice  Stephens  dissented.  On  certiorari,  the  Su¬ 
preme  Court  reversed  the  decision  in  the  Bridge  Company 
case  with  instructions  that  it  be  remanded  to  the  District 
Court  to  be  dismissed  upon  the  ground  that  the  cause  was 
moot.  (302  U.  S.  658). 
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The  Superintendent  is  in  full  accord  with  the  view  that 
the  due  process  clause  requires  a  hearing  at  some  stage  of  the 
proceeding.  It  was  for  that  reason  that  the  hearing  was  given 
to  the  companies  beginning  December,  1945,  after  they  had 
refused  to  suggest  a  rate  formula  for  the  District  of  Colum¬ 
bia.  If  the  Superintendent  had  refused  to  give  the  com¬ 
panies  a  hearing,  this  Court’s  decision  in  the  Bridge  Company 
case  would  be  applicable. 

The  hearing  given  to  the  companies  was  without  restric¬ 
tion  or  limitation  on  presentation  of  evidence.  Their  testi¬ 
mony  was  received  and  acted  upon.  None  of  it  was  rejected. 
As  a  result,  the  original  rate  reduction  was  cut  nearly  one-half. 
This  hearing  satisfied  all  of  the  requirements  of  due  process. 
The  cutting  in  half  of  the  original  rate  reduction  was  a  step 
in  due  process.  The  lower  court  did  not  agree  with  the  con¬ 
tention  that  the  established  rates  were  confiscatory. 

In  Monongahela  Bridge  Co.  v.  U .  S .,  216  U.  S.  177,  at  194, 
the  court  said  the  bridge  company  had  full  notice  of  the 
action  and  appeared  at  the  hearing  “with  liberty  to  contest 
the  facts  and  introduce  any  evidence  pertinent  to  the  case.  It 
does  not  appear  that  it  offered  any  evidence  that  was  re¬ 
jected.  It  was  not  subjected  to  any  mode  of  procedure  that 
interfered  in  any  degree  with  a  full  and  fair  disclosure  of  the 
material  facts.”  The  court  said  the  company  had  all  it.  was 
entitled  to  under  the  law. 

In  New  England  Divisions  Case ,  261  U.  S.  184,  200,  Air. 
Justice  Brandeis,  speaking  for  the  court,  said: 

“Whether  a  hearing  was  full,  must  be  determined  by 
the  character  of  the  hearing,  not  by  that  of  the  order 
entered  thereon.  A  full  hearing  is  one  in  which 
ample  opportunity  is  afforded  to  all  parties  to  make, 
by  evidence  and  argument,  a  showing  fairly  adequate 
to  establish  the  propriety  or  impropriety,  from  the 
standpoint  of  justice  and  law,  of  the  step  asked  to 
be  taken.” 
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In  Vinson  v.  Washington  Gas  Light  Co.,  321  U.  S.  489,  500, 
Mr.  Justice  Roberts,  speaking  for  the  court  in  answer  to  a 
contention  that  the  complainants  had  not  received  a  fair 
hearing,  said: 

“  *  *  *  we  find  that  the  Commission  heard  all  evi¬ 
dence  offered,  and  says  it  weighed  it.  *  *  *  the  peti¬ 
tioners  were  afforded  every  opportunity  for  a  full 
hearing.” 

In  American  Toll  Bridge  Co.  v.  Railroad  Commission,  307 
U.  S.  486,  the  bridge  company  contended  the  commission 
denied  it  a  full  hearing  in  violation  of  the  due  process  clause 
of  the  fourteenth  amendment.  The  court  said  the  commis¬ 
sion  gave  appellant  notice  of  the  investigation;  “accorded 
it  opportunity  to  introduce  evidence  and  present  its  conten¬ 
tions;  and  received  the  evidence  offered  by  it,  *  *  The 
court  said  the  commission,  without  formal  findings,  “filed  its 
decision  which,  sufficiently  to  meet  requirements  of  due  proc¬ 
ess,  indicates  the  facts  on  which  it  made  the  order”  (p.  492). 
(Italics  supplied).  The  court  said  clearly  there  is  no  founda¬ 
tion  for  the  claim  that  the  commission  denied  the  appellant 
procedural  due  process.  The  court  said: 

“There  is  no  foundation  for  the  claim  that  the  com¬ 
mission’s  procedure  violated  the  due  process  clause  of 
the  Fourteenth  Amendment.”  (p.  494). 

The  court  said  that  in  the  absence  of  proof  of  confiscation  the 
order  will  not  deprive  appellant  of  its  property  without  due 
process  of  law*. 

The  hearing  given  to  the  companies  meets  every  re¬ 
quirement  of  due  process.  In  National  Labor  Relations  Board 
v.  Donnelly  Garment  Co.,  supra,  the  court  said: 

“Due  process  does  not  afford  a  party  the  right  to 
!  treat  as  a  rehearsal  a  hearing  on  the  issues  for  which 
the  hearing  was  adequate.” 
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In  Railroad  Commission  v.  Pacific  Gas  &  Electric  Co.,  302 
U.  S.  388,  the  court  said  there  must  be  due  notice  and  an 
opportunity  to  be  heard.  It  said: 

“When  the  rate-making  agency  of  the  state  gives  a 
fair  hearing,  receives  and  considers  the  competent 
evidence  that  is  offered,  affords  opportunity  through 
evidence  and  argument  to  challenge  the  result,  and 
makes  its  determination  upon  evidence  and  not  arbi¬ 
trarily,  the  requirements  of  procedural  due  process 
are  met,  and  the  question  that  remains  for  this  Court, 
or  a  lower  federal  court,  is  not  as  to  the  mere  correct¬ 
ness  of  the  method  and  reasoning  adopted  by  the  reg¬ 
ulating  agency  but  whether  the  rates  it  fixes  will  re¬ 
sult  in  confiscation.”  (p.  393-394). 

In  the  case  at  bar,  the  lower  court  found  the  companies 
“have  not  sustained  their  contention  that  the  rates  fixed  by 
the  Superintendent  of  Insurance  are  confiscatory”  (App.  289). 
The  Superintendent  asked  the  court  to  include  this  conclu¬ 
sion  in  its  Conclusions  of  Law  which  it  refused  to  do  (App. 
292).  The  companies  took  no  cross-appeal.  The  only  ques¬ 
tion  before  this  Court  is  whether  the  hearing  afforded  the  com¬ 
panies  met  the  requirements  of  procedural  due  process. 

V 

The  Companies  Suffered  No  Harm  Because  the  Hearing  Was 
Subsequent  to  Issue  of  the  Original  Order 

In  Morgan  v.  United  States,  304  U.  S.  1,  at  pages  18  and  21, 
Mr.  Chief  Justice  Hughes,  speaking  for  the  court  said  the 
right  to  a  hearing  embraces  not  only  the  “right  to  present  evi¬ 
dence”  but  also  a  “reasonable  opportunity”  to  know  the 
claims  of  the  opposing  party  “and  to  meet  them”. 

Page  6  of  the  order  (App.  57)  shows  that  the  Superintendent 
had  “given  consideration  to  the  information  supplied  by  the 
experience  reports”.  On  page  8  of  the  order  (App.  61)  the 
Superintendent  said  “the  following  is  a  recapitulation  of  the 
reports  filed  by  the  companies”  and  then  on  the  following 
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three  pages  of  the  order  the  Superintendent  set  out  without 
change  the  exact  dollars  reported  by  the  companies  in  pre¬ 
miums  written  and  losses  incurred  for  the  five-year  period, 
and  expenses  reported  for  the  year  1944.  The  order 
shows  on  its  face  the  data  in  detail  by  classes  of  risks  in 
premiums  written,  losses  incurred,  and  expenses  incurred  in 
the  District  of  Columbia  just  as  the  companies  reported  them. 
Based  upon  these  data,  the  Superintendent  proceeded  -on  the 
following  pages  to  set  out  his  conclusions  as  to  the  under¬ 
writing  profit  of  the  companies,  expressed  in  dollars  and  in 
percentage. 

In  view  of  the  factual  data  stated  in  the  order,  can  it  be 
reasonably  said  the  companies  did  not  “know  the  claims  ad¬ 
vanced”  against  them?  The  companies  have  never  claimed 
they  did  not  know.  When  they  appeared  for  hearing  they 
told  the  Superintendent: 

“We  are  here  representing  those  companies  to  ex¬ 
press  the  position  contrary  to  that  taken  by  your  De¬ 
partment  in  the  Order  to  which  you  referred.”  (App. 
152). 

They  said  “we  have  no  quarrel  with  your  determination  of 
losses  incurred”  and,  “we  found  no  fault  with  the  total  pre¬ 
miums  written”.  (App.  155,  156).  What  the  companies  did 
nnd  fault  with  were  the  Superintendent’s  “conclusions”  and 
his  “method”  of  reaching  and  finding  their  underwriting 
profit.  They  said  his  method  was  “incorrect” ;  that  “they  have 
independently  come”  to  a  different  conclusion;  “we  object 
to  your  conclusions”;  “we  say  you  have  used  the  wrong  mathe¬ 
matical  formula  for  determining  your  conclusions”;  and,  “the 
companies  are  asking  that  the  premiums  be  adjusted  to  the 
correct  conclusion”.  (App.  72,  154,  155,  156,  160,  100). 

If  the  companies  did  not  know  the  claims  made  against 
them;  if  they  did  not  know  what  they  had  to  meet;  if  they 
did  not  know  the  reasoning  of  the  Superintendent  and  the 
basic  data  of  his  determinations;  how  did  they  know  that  his 
method  and  approach  were  “incorrect”,  and  that  he  had  reached 
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“wrong  conclusions”;  how  could  they  “have  independently 
come”  to  different  conclusions?  If  the  companies  did  not 
know  the  basis  of  the  order  and  the  underlying  data,  how 
could  they  take  a  position  which  “differs  from  that  taken  by 
the  Superintendent  in  the  order”?  Why  did  they  come  before 
him  “to  express  the  position  contrary  to  that  taken”  by  the 
Insurance  Department? 

At  the  conclusion  of  the  hearing  on  January  15,  1946,  the 
same  counsel  told  the  Superintendent  “you  have  exceeded 
your  power  and  authority  and  have  arrived  at  incorrect  con¬ 
clusions”.  (App.  160). 

Then  another  counsel  in  his  closing  statement  acquiesced 
in  the  arguments  made  by  previous  counsel  “because  those 
points  he  has  expressed  represent  to  us  objections  to  the  for¬ 
mulation  and  method  of  arriving  at  the  conclusion  in  the 
order”,  (p.  461  of  Pltfifs’.  Ex.  16). 

Not  once  in  the  four  days  of  hearing  and  from  the  several 
witnesses  produced  by  the  companies  did  either  counsel  or 
witnesses  say  they  did  not  know  the  data  used  by  the  Super¬ 
intendent  or  the  claims  he  advanced.  Counsel  said  “These 
companies  will  demonstrate  that  the  order  should  be  re¬ 
scinded”  (App.  73). 

On  the  contrary,  they  stated  they  did  have  such’ informa¬ 
tion.  They  had  the  order  and  all  the  basic  data  set  out  there¬ 
in,  and  the  reasoning  and  the  conclusions  of  the  Superintend¬ 
ent  reached  therefrom.  Counsel  for  the  companies  said  their 
witnesses  had  the  same  information,  the  same  evidence  used 
as  the  basis  for  their  determinations  and  the  same  information 
“used  as  the  basis  for  opinions  which  will  be  expressed  by  these 
gentlemen”  (App.  155,  160-161). 

A  company  witness  testified  in  the  court  below  that  the 
basic  information  in  the  possession  of  the  Superintendent 
“was  the  same  basic  information”  used  by  him  in  arriving  at 
his  conclusions.  (App.  241-242). 

With  these  admitted  facts  from  the  spokesmen  of  the  com¬ 
panies  they  could  not,  and  did  not,  plead  that  they  did  not 
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know  the  basis  of  the  determinations  and  conclusions  that 
rates  should  be  reduced,  nor  have  an  opportunity  to  explain, 
rebut,  or  meet  them. 

The  companies  spent  four  days  trying  to  show  the  Super¬ 
intendent  that  his  conclusions  were  incorrect  and  to  express 
a  “position  contrary”  to  that  reached  by  his  reasoning.  The 
success  of  their  efforts  may  be  measured  in  part  by  the  lessen¬ 
ing  of  the  reductions  in  fire  insurance  rates  from  $134,273  to 
$115,236  and  the  complete  deletion  of  the  reduction  in  rates 
for  extended  cover  of  $91,134.  In  addition,  the  smaller  re¬ 
duction  was  made  effective  April  1,  1946,  instead  of  January 
1, 1946. 

The  companies  succeeded  in  meeting  the  claims  made 
against  them  by  saving  for  themselves  $110,171,  annually  in 
premium  rates.  With  this  opportunity,  can  it  be  said  that 
due  process  has  been  denied  them? 

Would  the  companies  have  been  in  any  better  position  to 
be  heard  before  the  October  order  was  issued?  What  informa¬ 
tion  did  they  have  prior  to  October  29,  that  they  didn’t  have 
after  that  date?  It  has  never  been  claimed  by  the  companies 
that  they  had  new,  additional,  or  different  data  than  that  pre¬ 
sented  in  the  four  days’  hearing  before  the  Superintendent.  It 
was  impossible  for  them  to  have  had  data  prior  to  October  29, 
1945,  that  was  not  available  to  them  subsequent  to  that  date. 
If  they  had  other  evidence  they  did  not  see  fit  to  offer  it  in 
the  court  below. 

The  companies  did  not  even  offer  in  the  court  below  in 
support  of  their  complaint  the  evidence  presented  to  the  Su¬ 
perintendent.  (Tr.  168,  170,  App.  237,  238,  239).  The  re¬ 
quirement  of  due  process  is  that  one  be  given  an  opportunity 
to  be  heard.  If  he  has  nothing  to  offer  he  has  no  cause  to 
complain.  The  right  to  a  full  hearing  before  any  tribunal 
does  not  include  the  right  to  challenge  or  rely  upon  evidence 
not  offered  or  considered.  Federal  Power  Commission  v. 
Natural  Gas  Pipeline  Co.,  315  U.  S.  315  U.  S.  575. 
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Corollary  to  the  foregoing,  what  advantages  did  the  com¬ 
panies  have  after  October  29  that  they  did  not  possess  prior 
to  that  date?  It  is  true  they  had  the  same  basic  information, 
the  same  information  that  the  Superintendent  had.  Their 
counsel  and  witness  said  so.  But  after  October  29,  the  com¬ 
panies  had  the  Superintendent’s  determinations  and  his  con¬ 
clusions.  They  were,  obviously,  in  a  far  better  position  to 
meet  the  claims  than  they  were  before  the  first  order  was 
issued.  They  knew  the  Superintendent’s  findings  and  had  full 
opportunity  to  meet  them. 

The  companies  found  no  fault  with  the  Superintendent’s 
determinations  of  premiums  written  and  losses  incurred.  They 
met  those  claims  by  accepting  them.  They  suggested  a  profit 
formula  of  5  per  cent.  (App.  206).  The  Superintendent  used 
that  percentage.  (App.  58).  The  companies  did  attack  other 
determinations  and  did  so  successfully.  The  lower  court  found 
they  had  failed  to  show  confiscation.  It  is  obvious,  therefore, 
they  have  suffered  no  denial  of  due  process,  either  procedural 
or  in  the  constitutional  effect  upon  their  property. 

Then  just  what  is  the  due  process  that  has  been  denied  the 
companies? 

If,  instead  of  issuing  the  orginal  order,  the  Superintendent 
had  issued  an  order  to  the  companies  to  show  cause  why  rates 
should  not  be  reduced  upon  the  basis  of  the  recapitulation  of 
the  reports  made  by  them,  which  clearly  he  had  the  right 
to  do,  the  companies  would  have  had  a  hearing  “prior  to  the 
wsuance  of  his  said  order  of  October  29,  1945.”  Upon  a  hear¬ 
ing  on  an  order  to  show  cause  on  the  basis  of  the  reports,  the 
Superintendent  could  have  issued  his  order  which  would  have 
complied  “with  the  basic  requirement  of  a  fair  and  full  hear¬ 
ing.”  But  it  would  not  have  been  “as  full”  and  complete  as 
the  one  they  had  after  it  was  issued  and  no  question  could 
have  been  raised  of  lack  of  due  process.  In  such  a  hearing 
would  the  appellees  have  been  in  as  good  position  as  they  were 
after  they  knew  the  Superintendent's  conclusions  and  his  rea¬ 
sons  therefor? 
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The  lower  court  said  in  its  opinion  that  the  order  would  be 
set  aside  “for  failure  to  comply  with  the  basic  requirement  of 
a  fair  and  full  hearing”.  (App.  289).  The  companies  do  not 
contend  they  were  denied  a  hearing;  they  do  not  contend  they 
were  not  given  all  the  time  they  asked  for  to  present  their 
case;  they  do  not  claim  that  any  evidence  or  argument  was 
rejected;  they  do  not  contend  their  evidence  and  arguments 
were  not  considered.  They  were  considered  to  the  extent  of 
saving  the  companies  §110,171  annually.  That  was  the  result 
of  due  process. 

Since  the  argument  and  evidence  presented  by  the  com¬ 
panies  were  sufficient  to  cause  the  Superintendent  to  reduce 
the  total  rate  reduction  from  §225,407  to  §115,236,  the  hear¬ 
ing  was  an  effective  step  in  due  process.  A  “full”  hearing  does 
not  mean  that  the  Superintendent  had  to  agree  “in  full”  with 
the  contentions  of  the  companies. 

VI 

In  The  Absence  of  Actual  or  Threatened  Injury  There  Is  No 
Violation  of  The  Constitution.  Review  Before  Order  Be¬ 
comes  Operative  Satisfies  Due  Process. 

The  October  order  was  made  effective  January  1,  1946. 
When  the  Superintendent  granted  the  companies  a  hearing 
they  were  advised  that  the  October  order  was  not  final  and 
that  no  effort  would  be  made  to  compel  compliance  with  it  so 
long  as  it  was  under  review  (App.  159).  When  the  amen¬ 
datory  order  was  promulgated  on  February  1,  the  effective 
date  was  postponed  to  April  1,  1946.  The  statute  gave  the 
companies  twenty  days  from  the  issuance  of  the  order  to  ap¬ 
peal  to  the  District  Commissioners  (Sec.  35-1348,  D.  C.  Code). 
The  companies  had  ample  time  to  appeal  to  the  District  Com¬ 
missioners  and  to  the  court  before  either  order  became  oper¬ 
ative.  **-• 

In  U.  S.  v.  Illinois  Central  Railroad  Co.,  supra,  the  court 
said  it  was  not  essential  under  the  due  process  clause  that  a 
hearing  should  be  accorded  in  advance  of  the  initiating  order. 


“It  is  enough  that  opportunity  was  given  for  a  full  and  fan- 
hearing  before  the  order  became  operative”  (p.  4663).  (Italics 
supplied).  *' 

In  Inland  Empire  District  Council  v.  MUlis,  supra, 
the  court  said  whether  or  not  hearings  held  before  the  elec¬ 
tion  were  adequate  to  comply  with  regulations  “the  proced¬ 
ure  upon  rehearing  afterward  was  adequate  to  perform  its 
intended  function  of  affording  full  opportunity  for  correcting 
any  defect  which  may  have  existed  in  the  previous  stages  of 
hearing”  (pgs.  709,  710).  In  Marquette  Cement  Manufac¬ 
turing  Co.  v.  Federal  Trade  Commission,  147  F.  (2d)  589, 'the 
Seventh  Circuit  Court  of  Appeals  said  it  was  pertinent  to  ob¬ 
serve  that  the  order  of  the  Federal  Trade  Commission  “does 
not  become  effective  until  an  opportunity  has  been  afforded 
for  review.  Under  such  circumstances,  it  has  frequently  been 
held  that  the  order  of  an  administrative  agency  is  not  a 
deprivation  of  due  process.”  (p.  594). 

In  Anderson  Nati.  Bank  v.  Duckett,  supra,  where  the  bank 
complained  of  lack  of  due  process  where  action  was  taken  be¬ 
fore  an  opportunity  to  be  heard,  the  court  said  “In  the  ab¬ 
sence  of  a  showing  of  injury,  actual  or  threatened,  there  can 
be  no  constitutional  argument.”  (p.  242). 

In  In  Re  620  Church  Street  Corp.,  299  U.  S.  24,  the  corpora¬ 
tion  contended  it  had  been  deprived  of  property  without  due 
process  of  law.  The  court  said  the  constitutional  argument  “is 
unavailing  as  petitioners  have  not  shown  injury.”  (p.  27). 
In  Betts  v.  Brady,  316  U.  S.  455,  462,  Mr.  Justice  Roberts, 
speaking  for  the  court,  said  asserted  denial  of  due  process  of 
law  “is  to  be  tested  by  an  appraisal  of  the  totality  of  facts 
in  a  given  case.”  In  Dayton  Power  &  Light  Co.  v.  Public 
Utilities  Commission,  292  U.  S.  290,  at  298,  Mr.  Justice  Car- 
dozo,  speaking  for  the  court,  said  the  appellant  “may  not  pre¬ 
vail  unless  there  has  been  error  in  the  result  as  well  as  error 
in  the  reasoning.” 

The  courts  have  many  times  said  that  when  an  adminis¬ 
trative  order  is  challenged,  the  question  is  whether  the  order, 
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viewed  in  its  entirety,  meets  statutory  and  constitutional  re¬ 
quirements.  It  is  the  result  reached,  not  the  method  em¬ 
ployed,  which  is  controlling.  If  the  total  effect  of  the  rate 
order  cannot  be  said  to  be  unjust  and  unreasonable,  judicial 
inquiry  is  at  an  end.  Federal  Power  Commission  v.  Hope 
Natural  Gas  Co.,  320  U.  S.  591,  602;  Federal  Power  Commis¬ 
sion  v.  Natural  Gas  Pipeline  Co.,  315  U.  S.  575,  586;  Pan¬ 
handle  Eastern  Pipeline  Co.  v.  Federal  Power  Commission, 
324  U.  S.  635,  649;  United  Fuel  Gas  Co.  v.  Railroad  Commis¬ 
sion  of  Kentucky,  278  U.  S.  300,  310;  Interstate  Commerce 
Commission  v.  Jersey  City,  322  U.  S.  503,  513;  Los  Angeles 
Gas  &  Electric  Corporation  v.  Railroad  Commission,  289  U.  S. 
287,  314. 

In  addition  to  the  administrative  hearing  held  by  the  Su¬ 
perintendent,  the  companies  had  opportunity  of  appealing  to 
the  Commissioners  of  the  District  of  Columbia  as  well  as  to 
the  court.  They  have  had  three  opportunities  to  present  evi¬ 
dence  and  make  argument:  one,  before  the  Superintendent, 
which  they  did;  second,  before  the  District  Commissioners 
which  they  declined  to  do;  and  third,  the  court.  By  appealing 
to  the  Commissioners  the  companies  could  have  had  a  review 
of  the  entire  proceeding  before  the  Superintendent.  When 
they  elected  to  sue  to  enjoin  the  order,  they  were  necessarily 
limited  to  a  decision  of  the  grounds  set  forth  in  their  com¬ 
plaint.  Actually,  the  companies  chose  to  present  to  the  court 
only  one  factual  determination — the  alleged  confiscatory  na¬ 
ture  of  the  order.  The  narrowing  of  the  issues  down  to  this 
point  by  voluntary  action  of  the  companies  did  not  mean 
that  they  were  not  accorded  due  process  of  law.  It  simply 
meant  that  they  did  not  choose  to  avail  themselves  of  the  due 
processes  which  were  available  to  them. 

If  they  were  not  satisfied  with  the  hearing  before  the  Su¬ 
perintendent,  they  should  have  at  least  sought  the  remedy 
before  the  District  Commissioners  to  “see  what  happens”. 
Highland  Farms  Dairy  v.  Agnew,  300  U.  S.  608,  617.  The 
proper  procedure  is  by  administrative  remedy  even  though  the 
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statute  did  not  provide  for  it  and  even  though  the  companies 
thought  the  procedure  would  have  been  futile.  Red  River 
Broadcasting  Co.  v.  Federal  Communications  Commission ,  69 
App.  D.  C.  1,  98  F.  (2d)  282,  cert.  den.  305  U.  S.  625;  Mallory 
Coal  Co.  v.  National  Bituminous  Coal  Commission,  69  App. 
D.  C.  166,  99  F.  (2d)  399.  If  the  companies  misconceived 
their  administrative  remedy  and  for  that  reason  did  not  seek 
review  before  the  District  Commissioners,  that  does  not  con¬ 
stitute  denial  of  due  process  and  the  companies  are  not  en¬ 
titled  by  their  misconception  to  invalidate  the  order  on  con¬ 
stitutional  ground.  North  Laramie  Land  Co.  v.  Hof  man, 
268  U.  S.  276,  287. 

The  companies  offered  no  evidence  in  the  court  below  on 
any  factual  determinations  made  by  the  Superintendent.  If 
they  rested  upon  their  ill-conceived  belief  and  hope  that  they 
could  prove  confiscation,  their  surprise  is  not  want  of  due 
process.  Market  Street  Railway  Co.  v.  Railroad  Commission, 
324,  U.  S.  548,  558. 

Due  process  does  not  require  every  procedure  affecting 
ownership  of  property  or  disposition  of  property  to  be  exclu¬ 
sively  by  judicial  proceeding.  Anderson  Natl.  Bank  v.  Lock¬ 
ett,  supra,  at  page  246 ;  Barry  v.  Hall,  68  App.  D.  C.  350,  353, 
98  F.  (2d)  222;  Ballard  v.  Hunter,  204  U.  S.  241,  at  page  255. 

vn 

The  Appellees  Seek  to  Direct  and  Control  Administrative 
Discretion  Committed  to  the  Appellant 

The  complaint  of  the  companies  that  they  were  aggrieved  on 
two  separate  grounds,  “One  has  to  do  with  the  mathematical 
approach  to  our  problem,  and  the  other  has  to  do  with  the 
philosophy  of  the  subject  matter ”  (App.  154),  shows  a  de¬ 
sire  to  control  and  direct  the  exercise  of  administrative  dis¬ 
cretion.  (Italics  supplied).  Appearance  before  the  Super¬ 
intendent  “to  express  the  position  contrary  to  that  taken” 
by  the  Insurance  Department,  and  the  many  contentions  that 


50 


the  Superintendent’s  conclusions  are  “incorrect”  are  pointed 
at  administrative  discretion. 

Courts  may  not  absorb  unto  themselves  administrative  func¬ 
tions.  Mississippi  Valley  Barge  Line  Co.  v.  U.  S.,  292  U.  S. 
282,  286.  Even  if  the  courts  disagree  with  the  conclusion  of 
an  administrative  body,  they  may  not  substitute  their  own 
for  administrative  judgment.  Swayne  &  Hoyt,  Ltd.  v.  U,  S., 
300  U.  S.  297.  They  may  not  prescribe  the  general  attitude 
that  administrative  agency  must  adopt  towards  the  exercise 
of  discretion,  Interstate  Commerce  Commission  v.  Inland 
Waterways  Corp.,  319  U.  S.  671,  691,  nor  compel  the  agency 
to  decide  the  matter  in  another  specified  way.  U.  S.  v.  Inter¬ 
state  Commerce  Commission,  60  App.  D.  C.  267,  268,  51  F. 
(2d)  429. 

CONCLUSION 

It  is  respectfully  submitted  that  the  investigation  conducted 
by  the  Superintendent  met  all  demands  of  due  process.  The 
judgment  of  the  lower  court  that  the  Superintendent’s  order, 
dated  October  29,  1945,  as  amended,  is  illegal,  void  and  of  no 
force  and  effect,  should  be  reversed,  and  the  injunction  dis¬ 
solved. 
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IN  THE 


United  States  Court  of  Appeals 

District  of  Columbia 


No.  9507 


Albert  F.  Jordan,  Superintendent  of  Insurance, 
District  of  Columbia,  Appellant . 


v. 

American  Eagle  Fire  Insurance  Co.,  Et  Al.,  Appellees. 


Appeal  from  the  District  Court  of  the  United  States  for  the 

District  of  Columbia. 


APPELLEES’  BRIEF 


STATEMENT  OF  NATURE  OF  THE  CASE,  OF  JURIS¬ 
DICTION  AND  CITATION  OF  OPINION  BELOW. 

This  is  an  appeal  from  a  decision  of  the  District  Court 
of  the  United  States  for  the  District  of  Columbia  in  an 
action  brought  by  173  of  the  234  companies  authorized  to 
do  a  fire  insurance  business  in  the  District,  and  writing  in 


2 


excess  of  80%  of  the  total  fire  insurance  premiums  in  the 
District.  These  companies,  including  all  the  local  fire  in¬ 
surance  companies  of  the  District,  are  the  appellees  and 
are  referred  to  as  the  “companies.”  One  of  the  defend¬ 
ants  below,  who  is  the  sole  appellant,  is  the  Superintend¬ 
ent  of  Insurance  of  the  District  of  Columbia.  He  is 
referred  to  as  the  “Superintendent.”  The  only  other  de¬ 
fendant  is  the  Insurance  Rating  Bureau  of  the  District 
of  Columbia.  It  is  referred  to  as  the  “Bureau.” 

The  action  contested  the  validity  of  an  order  of  the 
Superintendent  dated  October  29,  1945,  as  amended  by  an 
order  dated  February  1,  1946,  directing  a  reduction  in  fire 
and  lightning  insurance  rates  in  the  District  of  Columbia. 
For  convenience  the  order  as  amended  will  be  referred  to 
as  the  “order,”  and  where  the  Court’s  attention  is  directed 
to  one  of  the  orders  to  the  exclusion  of  the  other,  the  ref¬ 
erence  will  give  the  date  of  the  order.  In  making  his 
order  the  Superintendent  purported  to  act  under  the 
authority  of  Secs.  35-1401  et  seq.  of  the  District  of  Colum¬ 
bia  Code  (Supp.  IV  1940  Ed.)  sometimes  referred  to  as 
the  “Rating  Act”  (app.  1-3).  The  District  Court  had 
jurisdiction  under  Secs.  35-1403  and  35-1349  of  the  District 
of  Columbia  Code. 

The  complaint  (app.  4-20)  was  in  two  counts.  It  sought 
to  set  aside  the  order  and  to  enjoin  the  Superintendent  and 
the  Bureau  from  enforcing  the  order,  first,  on  the  ground 
that  it  was  in  violation  of  the  provisions  of  the  Rating  Act 
(count  1,  app.  5-17)  and,  second,  on  the  ground  that  the 
order  and  the  Superintendent’s  actions  upon  which  it  was 
based  were  in  derogation  of  the  companies’  constitutional 
rights  (count  2,  app.  17-20).  Without  setting  forth  in  detail 
the  allegations  of  the  complaint  they  may  be  grouped  as 
was  done  by  the  Court  below  into  three  categories  (app. 
273) :  first,  that  the  Superintendent’s  failure  to  accord  a 
hearing  with  its  essential  elements  was  illegal  and  con¬ 
trary  to  the  requirements  of  the  statute;  second ,  that  the 
order  was  confiscatory;  and  third,  that  it  was  predicated 
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on  erroneous  basic  computations.  The  Court  sustained  the 
companies’  position  that  the  Superintendent’s  failure  to 
accord  a  proper  hearing  was  illegal  and  contrary  to  the 
requirements  of  the  statute  as  construed  by  it  (app.  273- 
286).  On  the  issue  of  confiscation  the  companies  contended 
that  if  the  rates  as  promulgated  were  enforced  the  aver¬ 
age  profit  wmuld  be  transformed  into  a  loss.  The  Court  held 
on  this  issue  that  the  plaintiffs  as  a  group  could  not  com¬ 
plain,  that  only  those  companies  who  must  operate  at  a  loss 
under  the  order  could  prove  confiscation  individually,  and 
that  no  attempt  had  been  made  to  establish  hovr  the  rates 
affected  individual  companies  (app.  286-2S9).  The  Court 
made  no  decision  on  the  other  issues,  namely,  as  to  factors 
and  computations  properly  and  legally  entering  into  insur¬ 
ance  rates  because  it  felt  that  at  any  hearing  before  the 
Superintendent  pursuant  to  the  Court’s  decision  evidence 
on  those  issues  could  be  presented,  and  that  the  Court 
should  not  prejudge  them  (app.  289).  Since  the  Court  set 
aside  the  order  upon  the  grounds  above  stated,  no  cross¬ 
appeal  was  taken  on  the  issue  of  confiscation.  The  opinion 
of  the  District  Court  (app.  271-273)  is  reported  as  Ameri¬ 
can  Eagle  Fire  Insurance  Company,  et  al.  v.  Jordan,  67  F. 
Supp.  76. 

COUNTER-STATEMENT  OF  THE  CASE. 

(1)  Introduction. 

The  Superintendent  has  materially  modified  the  position 
which  lie  took  in  the  Court  below.  He  fails  to  meet  issues 
decided  by  the  lower  Court  and  now  presents  objections 
which  he  did  not  make  below.  The  companies,  therefore, 
make  an  extended  counter-statement.  Attention  is  directed 
to  the  preliminary  statement  in  the  opinion  (app.  271-273) 
and  that  portion  dealing  wdth  the  issue  as  to  lack  of  hear¬ 
ing  and  the  necessary  elements  of  a  hearing  (app.  273-286). 
They  clearly  disclose  the  lower  Court’s  understanding  as 
to  the  issues  presented  and  the  contentions  of  the  parties 
with  respect  thereto. 
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(2)  Statement  of  Facts. 

(a)  History  prior  to  issuing  the  Order  of  October  29. 

On  February  1,  1945  the  Superintendent  sent  a  letter  to 
each  of  the  companies  transacting  business  in  the  District 
(Def.  Ex.  B-l,  app.  45)  reading  as  follows: 

“Pursuant  to  Sections  3  and  7  of  Public  Law  327, 
78th  Congress,  Second  Session,  you  are  requested  to 
furnish  to  this  department  on  or  before  May  1,  1945, 
reports  of  your  Company’s  experience  in  the  District 
of  Columbia  for  the  five-vear  period  ending  December 
31,  1944. 

“Enclosed  herewith  are  duplicate  copies  of  forms 
which  you  will  please  use  in  making  these  reports.  One 
copy  may  be  retained  for  you£ files.  ” 

A  copy  of  this  letter  was  sent  to  the  Bureau^  The 
Superintendent  and  his  counsel  subsequently  took  the  posi¬ 
tion  that  the  Bureau  was  not  a  proper  party  to  a  rate  order 
(app.  235). 

The  questionnaire  forms  enclosed  with  the  letter  re¬ 
quested  the  companies  to  file  data  with  respect  to  premiums 
written,  total  net  premiums  earned,  and  losses  incurred, 
in  the  District  for  the  period  1940  to  1944,  inclusive  (PI. 
Ex.  6-A  to  6-J,  app.  101-145),  and  for  the  year  1944,  also 
total  expenses  incurred  in  the  District  (PI.  Ex.  6-E,  app. 
126). 

When  the  data  set  forth  in  these  forms  was  compiled  by 
the  Superintendent  he  handed  a  recapitulation  of  the  replies 
to  Walter  M.  Bastian,  counsel,  and  Harry  Hazlehurst,  Jr., 
manager,  of  the  Bureau  (app.  205),  but  did  not  send  a 
copy  to  the  individual  companies  (app.  213).  No  copies 
of  the  recapitulation  were  sent  by  the  Bureau  to  the  com¬ 
panies  (app.  213-14).  The  Superintendent  asked  the 
counsel  and  manager  of  the  Bureau  whether  the  Bureau 
'would  be  in  position  to  recommend  an  expense  formula 
(app.  205).  On  September  17,  1945,  the  Bureau  informed 
the  Superintendent  that  it  could  not  submit  an  expense 
formula  (app.  206).  On  October  29,  1945,  the  Superin¬ 
tendent  issued  the  rate  reduction  order. 
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On  October  23,  1945,  six  days  prior  to  the  order,  the 
Superintendent  had  shown  it  in  tentative  form  to  Mr. 
Bastian  in  confidence  and  as  a  matter  of  courtesy  (app. 
209-236).  He  stated  to  Mr.  Bastian  that  in  his  opinion  the 
order  had  to  be  served  on  the  companies  and  that  the 
Bureau,  under  the  law’  of  the  District,  was  not  a  proper 
party  to  be  served  (app.  235).  That  was  the  first  time  that 
Mr.  Bastian  knew  anything  about  an  order  to  be  issued 
by  the  Superintendent  (app.  236).  The  Superintendent 
informed  Mr.  Bastian  that  the  substance  of  the  order 
would  not  be  changed  (app.  209).  The  Superintendent  sug¬ 
gested  that  Mr.  Bastian  not  communicate  the  contents  of 
the  order  to  any  member  of  the  Governing  Committee  of 
the. Bureau  (app.  209).  On  that  occasion,  Mr.  Bastian  in¬ 
formed  the  Superintendent  that  there  were  several  state¬ 
ments  in  the  order  which  were  incorrect  and  that  he 
“thought  it  ought  not  to  be  issued  as  a  final  order  without 
an  opportunity  of  the  Companies  to  the  heard,  they  having 
had  no  opportunity  to  be  heard”  (app.  209).  The  Super¬ 
intendent  told  Mr.  Bastian  that  he  did  not  believe  that  it 
was  necessary  that  he  should  give  a  hearing;  that  the  law 
of  the  District  was  not  as  it  was  in  certain  other  jurisdic¬ 
tions  where  show  cause  orders  were  issued.  The  Superin¬ 
tendent’s  counsel,  who  was  present,  agreed  with  him  (app. 
209). 

Under  date  of  October  29,  1945,  the  Superintendent 
issued  the  first  order  complained  of,  adressed  to  the  com¬ 
panies  to  which  the  letter  dated  February  1,  1945  had  been 
transmitted,  in  which  order  the  Superintendent  ordered, 
effective  January  1,  1946,  that  rates  for  fire  and  lightning 
insurance  and  rates  for  extended  coverage  insurance  in 
the  District  of  Columbia  be  reduced  by  at  least  5.8260% 
and  32.5060%,  respectively,  so  as  to  effect  an  annual  re¬ 
duction  of  not  less  than  $134,273.  and  $91,134.  respectively 
(app.  67).  c 

Prior  to  the  issuance  of  the  order  of  October  29,  no  hear¬ 
ing  had  been  given  by  the  Superintendent  (app.  226,  Find¬ 
ing  5,  app.  293). 
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(b)  Provisions  of  the  Order  of  October  29. 

The  order  of  October  29  (Def.  Ex.  A-l)  is  set  forth  at 
pages  45  et  seq.  of  the  Appendix. 

The  Superintendent  stated  in  his  order  of  October  29, 
1945  (app.  63)  that  the  expenses  incurred  by  all  companies 
for  the  five-year  period  under  review,  1940-1944,  were 
$6, 002,41s,1  or  48.29%  of  the  premiums  written  during  that 
period.  However,  in  stating  in  his  order  the  amount  of 
expenses  with  which  the  companies  were  to  be  credited  for 
thb  said  five-year  period  (app.  64)  the  Superintendent 
reduced  the  amount  above  stated  by  substituting  therefor 
the  figure  $4,955,165,  the  latter  figure  resulting  from  the 
use  of  an  arbitrary  43%  expense  ratio  (Findings  9- A,  9-B, 
app.  295).“  This  arbitrary  43%  ratio  was  changed  to 
43.5%  in  the  order  of  February  1. 

No  evidence  whatsoever  was  produced  by  the  Superin¬ 
tendent  in  support  of  his  substitution  of  the  figure 
$4,955,165  for  $6,002,41S  which  he  found  to  be  the  actual 
expenses  of  the  companies  for  the  period  under  re¬ 
view  (Finding  10,  app.  295-296).  Superintendent’s  coun¬ 
sel  conceded  in  the  Court  below  that  the  Superintend¬ 
ent  employed  the  $4,955,165  figure  or  43.5%  expense  ratio 
as  an  “arbitrary  compromise  figure”  (app.  261).  It 
happens  that  the  figure  of  43.5%  is  reached  by  the  follow¬ 
ing  calculation:  If  all  companies  with  a  higher  expense 
ratio  than  the  average  of  48.29%  are  credited  with  only 
48.29%,  and  a  recomputation  is  made  on  this  basis,  the 
average  expense  ratio  becomes  43.5%  (app.  285).  There 
was  no  evidence  in  the  Court  below  nor  in  the  proceedings 
before  the  Superintendent  in  support  of  such  figure 
(Finding  11,  app.  296). 

No  claim  was  made  by  the  Superintendent  either  in  the 
proceedings  before  him  or  in  the  Court  below  of  any  waste, 

1  The  Superintendent’s  answer  contains  the  following  admission  (app.  32): 
“He  admits  that  on  page  11  of  the  order  of  October  29  he  stated  that  the  total 
expenses  incurred  by  the  companies  for  fire  and  lightning  for  the  five  year 
period  under  review  were  $6,002,418.” 

2  See  also  testimony  of  witness  MILLER  O.  STOUT,  Deputy  Superintendent 
of  Insurance,  App.  242-245. 
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extravagance  or  lack  of  good  faith  on  the  part  of  any  com¬ 
pany,  nor  did  he  make  any  claim  that  the  companies’  re¬ 
sponses  to  the  questionnaires  were  inaccurate  in  any 
respect  (App.  257).  There  was  no  evidence  before  him  or 
in  the  Court  below  in  support  of  an  expense  ratio  of  less 
than  48.29%  or  a  five-year  expense  figure  of  less  than 
$6,002,418  (Finding  10,  app.  295-296). 

In  the  recapitulation  of  the  data  furnished  by  the  com¬ 
panies  (Ex.  6-E),  which  recapitulation  the  Superintendent 
had  given  to  Mr.  Bastian  and  the  manager  of  the  Bureau, 
no  different  amount  of  expenses  incurred  had  been  substi¬ 
tuted  by  him  for  the  actual  expenses  incurred  as  reported 
by  the  companies  and  found  by  him  (app.  214).  His  sub¬ 
stitution  of  an  arbitrary  expense  figure  for  the  actual 
expense  figure  appeared  for  the  first  time  in  the  order  of 
October  29  (app.  214). 

The  Superintendent  contended  below  that  he  had  relied 
in  part  upon  reports  and  statements  of  his  examiners  and 
other  subordinates.3  He  did  not  make  known  to  the  com¬ 
panies  or  the  Court  the  nature  or  contents  of  such  alleged 
reports  and  statements  or  the  names  of  the  persons  mak¬ 
ing  them.  The  companies  were  not  given  the  opportunity 
to  refute  such  alleged  reports  and  statements  or  to  counter¬ 
act  their  effect  (Finding  12,  app.  296).  In  the  order  of 
October  29  the  Superintendent  stated  (app.  57):  “I  have 
given  consideration  to  the  information  supplied  by  the  ex¬ 
perience  reports  and  to  all  other  factors  reasonably  attrib¬ 
utable  to  the  risks  involved,  including  the  conflagration  and 
catastrophe  hazard,  both  within  and  without  the  District, 
and  to  a  reasonable  profit.”  As  indicated,  infra ,  these  so- 
called  “other  factors”  were  not  disclosed  to  the  companies. 

There  were  additional  material  errors  and  infirmities  in 
the  order  of  October  29  set  forth  in  the  complaint  (app. 
9-10,  13),  which  alleged  that  the  Superintendent  had  ex¬ 
ceeded  his  authority  in  including,  in  the  process  of  adjust¬ 
ing  fire  and  extended  coverage  rates,  experience  in  other 

3  See  Supp.  to  Brief  (p.  55,  infra)  for  excerpts  from  Superintendent ’s  brief 
filed  at  conclusion  of  case  below. 


8 


classes  of  insurance  over  which  he  had  no  jurisdiction,  and 
in  computing  other  basic  factors  on  erroneous  and  improper 
bases.  These  wrere  not  passed  upon  by  the  Court  below', 
since  the  order  of  the  Superintendent  was  set  aside  as  fail¬ 
ing  to  comply  writh  the  basic  requirements  of  a  full  and  fair 
hearing  (app.  289). 

(c)  Proceedings  between  Orders  of  October  29  and 

February  1. 

Subsequent  to  the  issuance  of  the  order  of  October  29, 
Mr.  Bastian  and  Mr.  Paul  Cromelin,  who  then  represented 
five  local  companies,  interviewed  the  Superintendent,  his 
counsel  and  his  assistants  (app.  210).  Immediately  prior 
to  December  14,  1945,  Mr.  Bastian  was  told  that  no  exami¬ 
nation  wTould  be  permitted  by  the  Superintendent  of  him¬ 
self  or  his  deputies  in  connection  with  the  data  upon  which 
he  based  his  decision  (app.  218). 

On  November  16,  counsel  for  five  local  insurance  com¬ 
panies  wrote  the  Superintendent  (Def.  Ex.  M-l,  app.  67). 
The  Superintendent  replied,  November  20,  that  the  order 
would  not  be  amended  or  rescinded  as  requested  unless  and 
until  it  w’as  shown  to  be  in  error  (app.  69-70).  The  letter 
fixed  December  14,  1945  as  the  date  when  attorneys  for  the 
local  companies  w'ould  be  heard  as  to  their  objections  to 
the  order  of  October  29. 

Subsequently,  on  November  29,  the  companies  authorized 
to  transact  business  in  the  District  held  a  meeting  in  New 
York  City  (app.  211-212).  A  committee  was  then  appointed 
to  represent  the  companies  who  became  the  plaintiffs  to 
the  complaint  below'.  On  December  14  and  various  dates 
thereafter  these  companies  appeared  before  the  Superin¬ 
tendent 

At  the  outset  of  those  proceedings  on  December  14,  the 
companies  filed  a  memorandum  (PI.  Ex.  12,  app.  71)  setting 
forth  their  contentions  of  errors  contained  in  the  order  of 
October  29.  As  to  expenses  the  memorandum  at  various 
places  demonstrated  the  impropriety  of  the  Superinten- 
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dent's  singling  out  the  expense  experience  of  73  selected 
companies  having  the  lowest  expense  ratios  as  a  basis  for 
his  determination  of  expenses  (app.  81) ;  asserted  lack  of 
authority  in  the  Superintendent  to  assume  43%  to  be  a 
proper  expense  ratio  when  his  own  finding  was  that  48.3^ 
was  the  actual  expense  of  all  companies  (app.  82-83)  and 
concluded  (app.  100)  “that  there  was  no  basis  in  fact  for 
the  order  of  the  Superintendent  and  that  it  should  be 
rescinded.”4  At  the  trial  below  the  Superintendent  did 
not  attempt  to  defend  his  use  of  these  73  companies,  out  of 
the  total  of  234,  in  arriving  at  the  expense  ratio  of  43  or 
43.5%. 

At  the  outset  of  the  proceedings  before  the  Superinten¬ 
dent  there  was  a  clear  cut  clash  of  contentions  as  to  the 
companies’  right  to  a  hearing.  The  opening  statement  of 
counsel  for  the  Superintendent  commenced  with  the  asser¬ 
tion  “that  this  hearing  is  not  called  because  we  conceive  it 
to  be  a  matter  of  statutory  right  or  duty  on  the  part  of  the 
Superintendent”  and  that  “this  is  not  in  any  sense,  as  we 
see  it,  a  statutory  hearing”  (app.  152-153).  Counsel  for 
the  companies  responded  thereto  as  follows  (app.  153) : 

“Mr.  Superintendent,  Mr.  Harrison  made  the  state¬ 
ment  that  this  is  not  a  statutory  hearing,  if  I  under¬ 
stood  what  he  said.  It  is  in  effect  you  granted  these 
companies  an  opportunity  to  be  heard.  Our  difficulty 
in  that  connection,  and  I  want  to  make  it  clear  for  the 
record ,  is  this:  that  we  have  never  conceded  the  right 
of  your  Department  to  issue  an  order  without  a  hear- 

•  ?  y 

mg  ... 

Again,  when  counsel  for  the  companies  asked  the  Super¬ 
intendent  whether  he  followed  the  “Virginia  method”  in 
making  his  order,  he  refused  and  failed  to  answer  (app. 
156).  In  response  to  the  contention  of  the  companies  “that 
this  record  ought  to  be  made  clear  as  to  what  facts  you  (sic. 
Superintendent)  may  have  had  in  your  possession,  and 
what  practice  you  followed  to  which  we  are  expected  to 


4  See  App.  81  for  designated  excerpts  from  PI.  Ex.  12. 
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answer,”  and  that  unless  the  record  stated  it,  there  was  no 
information  available  to  the  companies  as  to  the  method 
or  facts  followed  by  the  Superintendent  which  led  him  to 
his  conclusions,  counsel  for  the  Superintendent  relegated 
the  companies  to  the  Rating  Act  and  the  order  of  October 
29  (app.  156-157).  At  another  point  the  Superintendent 
asked  the  companies  if  they  thought  they  had  the  right  to 
ask  questions  at  the  proceedings.  Counsel  for  the  com¬ 
panies  contended  that  they  did,  and  that  the  companies  had 
the  right  to  know  what  the  Superintendent  had  before  him 
in  making  his  order  and  in  coming  to  the  conclusion  that 
43%  was  the  expense  ratio  he  thought  should  be  applied. 
Superintendent’s  counsel  interjected  with  the  remark  that 
if  that  were  the  position  of  the  companies  he  thought  the 
hearing  should  he  adjourned  (app.  156-158).  Again,  coun¬ 
sel  for  the  companies  contended  that  their  right  of  appeal 
was  jeopardized  by  a  failure  to  accord  a  full  hearing  with 
evidence  upon  which  the  findings  would  be  based.  He  stated 
(app.  160) : 

“When  dealing  wdth  the  subject-matter  of  property 
rights  and  rates,  your  order  issued  must  be  supported, 
in  my  opinion,  bv  evidence  to  support  its  conclusions. 
If  they  are  not  correct,  then  there  is  no  way  I  know  of 
by  which  an  appellate  court  could  possibly  determine 
whether  your  order  is  correct  or  incorrect.” 

Again,  at  the  conclusion  of  the  testimony,  companies’  coun¬ 
sel  asked  the  Superintendent  whether  he  was  not  prepared 
to  spread  anything  on  the  record  or  submit  any  proof  than 
that  contained  in  his  order.  Counsel  for  the  Superintendent 
undertook  to  answer,  and  closed  the  proceedings  on  the 
same  tenor  upon  which  they  were  opened,  by  repeating  his 
statement  that  “this  proceeding  is  not  a  statutory  proceed¬ 
ing;”  and  when  asked  again  whether  the  Superintendent 
had  any  testimony,  any  evidence  to  submit  for  scrutiny, 
question  or  debate,  replied  that  he  thought  the  answer  to  the 
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question  would  be  found  in  the  order,  the  statute  and  the 
underlying  data ;  and  when  again  counsel  for  the  companies 
stated  that  the  companies  were  entitled  to  know,  as  a  matter 
of  right  and  as  a  matter  of  constitutional  law,  what  the 
Superintendent’s  evidence  was  to  support  his  findings, 
Superintendent’s  counsel  said  that  the  District  of  Columbia 
not  having  raised  any  objection,  there  would  be  no  evidence 
submitted  (app.  163-164).  At  the  conclusion  of  the  pro¬ 
ceedings  the  Superintendent  stated  that  he  would  review' 
the  order  and  all  underlying  data,  the  annual  statements 
made  by  the  companies,  Best’s  Insurance  Reports  and  all 
other  pertinent  data  relating  to  the  investigation  (app. 
164-165). 

On  February  1,  1946  the  Superintendent  issued  the 
amending  order  (def.  ex.  A-2,  app.  169).  In  the  order  of 
February  1  he  made  the  following  statement  as  to  what  he 
considered  in  making  the  order  (app.  170) : 

“I  have  reviewed  the  order  of  October  29,  1945,  in 
the  light  of  such  argument  and  evidence.  I  have  also 
reviewed  the  reports  submitted  by  the  companies  and 
the  correspondence  with  them  pertaining  thereto,  the 
recapitulation  made  of  the  information  so  reported,  the 
annual  statements  made  by  the  companies  to  this  De¬ 
partment,  and  all  other  pertinent  data  relating  to  this 
investigation.  The  contentions  of  the  objecting  com¬ 
panies  and  my  conclusions  with  respect  thereto  will 
follow'.”  (Italics  supplied.) 

Nowhere  in  the  proceedings  before  him  did  he  set  forth 
or  offer  any  evidence  or  disclose  the  “other  pertinent  data” 
(app.  170,  finding  12-13,  app.  296-297).  The  Superintendent 
refused  and  failed  to  introduce  evidence  or  data  in  support 
of  the  order  of  October  29,  other  than  as  contained  in  the 
said  orders,  and  denied  that  it  was  his  duty  to  do  so.  He 
conceded  this  in  his  answer  (app.  39).  At  the  trial  below' 
the  Superintendent  enumerated  various  items  or  data  con¬ 
sidered  by  him  in  formulating  his  orders,  none  of  which  has 
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been  disclosed  to  the  companies  or  at  any  time  offered  in 
evidence  before  him.5 

3.  Statement  of  Contentions,  Stipulations  and  Admissions 
in  the  District  Court  on  the  Issue  of  Hearing-. 

Because  the  issue  as  to  lack  of  hearing,  with  its  essential 
elements,  was  the  principal  issue  decided  below,  a  some¬ 
what  detailed  statement  is  made  as  to  the  contentions  of 
the  parties  below  on  this  issue  and  a  contrast  made  with 
the  Superintendent’s  position  in  this  Court  with  respect  to 
this  subject  matter.  Such  a  statement  will  demonstrate 
that  the  essential  contentions  of  the  parties  below,  the  is¬ 
sues  thereby  raised,  and  the  decision  of  the  District  Court 
thereon  were  as  follows: 


A.  Issues  Raised  and  Decided. 

1.  That  the  companies  contended  that  under  the  statute 
properly  construed  a  hearing  was  necessary  for  a  valid 
final  order;  that  the  Superintendent  denied  as  a  matter  of 
law  that  a  hearing  was  necessary;  that  the  Court  decided 
this  issue  in  favor  of  the  companies. 

2-  That  the  companies  contended  that  a  hearing  which 
would  comply  with  the  statute  would  be  one  in  which  a 
record  of  the  evidence  would  be  made  and  in  which  any 
order  would  be  based  solely  on  such  evidence;  that  this 
was  denied  by  the  Superintendent  as  a  matter  of  law;  that 
the  Court  decided  this  issue  in  favor  of  the  companies. 

3.  That  the  companies  contended  that  to  constitute  an 
adequate  hearing,  it  was  necessary  that  the  Superintendent 
make  known  to  the  companies  the  data  or  evidence  upon 
which  he  was  acting  in  order  that  the  companies  might 

5  Twelve  of  these  items  claimed  by  the  Superintendent  to  have  been  con¬ 
sidered  by  him  are  enumerated  in  opening  statement  of  companies’  counsel  in 
reading  from  the  Superintendent’s  proposed  stipulation  (app.  199-200).  The 
stipulation  was  plaintiff’s  exhibit  8  for  identification  (app.  219).  Witness 
Stout  stated  that  the  Superintendent  to  his  knowledge  took  these  items  into 
consideration  (app.  248-249). 
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contravene  the  same;  that  the  Superintendent  denied  that 
it  was  his  duty  to  make  known  the  data  upon  which  he 
relied;  that  the  Court  decided  this  issue  in  favor  of  the 
companies. 

4.  That  the  companies  contended  that  the  admitted  lack 
of  a  hearing  before  the  order  of  October  29  was  not 
remedied  by  the  proceedings  between  that  date  and  the 
order  of  February  1,  which  proceedings  the  Superintend¬ 
ent  denominates  as  ‘‘hearings,”  for  the  reason  that  these 
proceedings  fail  to  meet  the  requirements  of  an  adequate 
hearing  as  defined  bv  the  Court  in  its  decision  on  issues 
“2”  and  “3”  above;  that  the  Superintendent  not  only 
admitted  that  the  elements  were  missing,  but  urged  data 
confidential  to  him  in  support  of  his  order;  that  the  Court 
held  that  the  lack  of  the  necessary  elements  set  forth  in 
“2”  and  “3”  above  caused  the  proceedings  to  lack  the 
characteristics  of  a  hearing  required  by  the  statute. 

B.  Issue  Which  the  Superintendent  Waived  Below  Which 

is  Urged  by  the  Superintendent  Here. 

o.  That  although  the  Superintendent’s  answer  made  the 
contention  by  innuendo  that  as  a  result  of  conferences  and 
conversations  between  his  office  and  representatives  of 
the  Bureau,  the  companies  were  afforded  notice  of  and 
opportunity  for  a  hearing,  at  the  trial  he  abandoned  any 
contention  that  what  took  place  at  these  conferences  was 
relevant  to  the  issues  presented  to  the  District  Court ;  that 
despite  his  abandonment  of  any  contention  of  relevancy 
of  these  conferences  to  the  issues,  he  now  reverts  to  them 
in  an  effort  to  spell  out  opportunity  to  be  heard. 

C.  The  Record  in  the  Trial  Court  as  to  Issue  1  Above. 

The  complaint  clearly  alleged  the  Superintendent’s  fail¬ 
ure  to  comply  with  the  Rating  Act  (count  1,  par.  4,  app. 
7).  As  specification  of  that  allegation  it  set  forth  that  the 
order  of  October  29  was  issued  without  a  hearing  and  that 
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a  full  and  fair  hearing  was  necessary  (par.  10,  count  1, 
app.  14).  The  Superintendent’s  answer  (par.  10,  app.  35) 
admits  that  no  hearing  was  given  and  denies  that  any  was 
necessary.  It  avers  that  the  statute  does  not  expressly 
provide  for  a  hearing  and  details  the  reasons  why  the 
Superintendent  believes  the  Act  does  not  require  a  hearing 
(app.  36).  In  his  oral  arguments6  and  in  his  brief7  in 
the  Court  below  the  Superintendent  urged  that  no  hear¬ 
ing  and  no  record  before  him  were  necessary  at  any  time 
because  the  Act  did  not  expressly  require  them;  that  the 
“hearing”  between  the  orders  of  October  29  and  February 
1  was  a  matter  of  grace  and  not  of  right/  It  is  plain  that 
at  all  stages  of  the  case  below  the  Superintendent  denied 
that  a  hearing  or  record  was  necessary,  and  it  is  apparent 
that  the  Court’s  opinion  is  premised  upon  such  a  conten¬ 
tion  on  the  part  of  the  Superintendent  (app.  273,  275)  and 
that  the  opinion  decided  that  a  hearing  and  record  were 
necessary  under  the  statute  (app.  273-286,  particularly 
app.  276,  et  seq.).  The  Superintendent  for  the  first  time 
now  asserts  that  he  at  all  times  construed  the  statute  as 
requiring  a  hearing  at  some  stage  (Supt.  Br.  15,  30,  39). 
He  assigns  as  error  the  Court’s  finding  that  the  alleged 
hearings  were  granted  as  a  matter  of  grace  and  not  of 
right  (Supt.  Br.  13,  pt.  4). 


D.  The  Record  in  the  Trial  Court  on  Issues  2  and  3 

Above. 

The  complaint  alleged  (count  1,  par.  11,  app.  14)  that 
after  the  order  of  October  29,  the  Superintendent  refused 

6  See  App.  302  for  full  statement  on  this  point. 

7  See  Supp.  to  Brief  (pp.  52-42,  infra )  for  excerpts  from  Supt. ’s  brief 
filed  June  10,  1946,  during  trial  of  case  below. 

$  The  following  colloquy  took  place  between  the  Court  and  Superintendent’s 
counsel  (app.  253):  “THE  COURT:  Yes,  but  you  took  the  position  that  that 
hearing  was  not  a  matter  of  right.  MR.  HARRISON:  Yes,  we  did.  THE 
COURT:  It  was  a  matter  of  grace.  MR.  HARRISON:  As  a  matter  of  stat¬ 
utory  practice  and  grace,  yes,  and  I  still  take  that  position.  THE  COURT: 
They  did  not  receive  any  hearing  as  a  matter  of  right.  You  extended  a  hear¬ 
ing  to  them  subsequently  to  the  issuance  of  the  order  as  a  matter  of  favor 
or  as  a  matter  of  grace.  MR.  HARRISON:  That  is  right,  as  a  matter  of 
administrative  practice,  yes,  Your  Honor.  I  want  to  come  back  to  that  ques¬ 
tion  of  hearing  because  I  have  something  on  that  later  and  I  don ’t  want  to 
be  foreclosed  by  Your  Honor’s  statement  on  that.” 
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to  give  a  statutory  hearing  but  took  the  position  that  he 
would  give  the  companies  an  opportunity  to  show  that  the 
order  was  erroneous;  that  the  companies  protested  his 
placing  the  burden  of  proof  on  them  (count  1,  par.  12,  app. 
15) ;  that  the  Superintendent  refused  to  submit  evidence  or 
data  in  support  of  his  orders  other  than  the  orders  them¬ 
selves  (count  1,  par.  14  and  15,  app.  15-16;  count  2,  par.  2, 
app.  17-18) ;  that  the  order  as  amended  was  issued  without 
adequate  hearing  and  that  the  companies’  constitutional 
rights  were  violated  thereby.  The  Superintendent  an¬ 
swered  that  it  was  not  his  duty  to  show  cause  why  his 
order  of  October  29  should  be  vacated  (par.  12,  app.  31) ; 
admitted  that  he  failed  and  refused  to  introduce  evidence 
in  support  of  the  orders  other  than  contained  in  the  orders 
themselves,  and  denied  that  it  was  his  duty  so  to  do  (par. 
14,  app.  39).  Counsel  for  the  Superintendent  conceded  to 
the  Court  that  after  the  order  of  October  29  was  issued 
there  was  an  informal  “hearing”  at  which  the  companies 
were  permitted  to  introduce  objections  and  evidence,  “but 
that  they  were  not  informed  as  to  all  of  the  facts  which  the 
Superintendent  had  before  him  on  which  he  based  his  or¬ 
ders except  as  contained  in  the  orders  themselves  (app. 
227) ;  that  there  was  no  testimony  taken  before  the  Super¬ 
intendent  in  support  of  his  order  and  no  record  made  (app. 
227-22S) ;  that  at  the  proceedings  before  the  Superinten¬ 
dent  the  companies  took  the  position  that  the  Superinten¬ 
dent  should  introduce  evidence  in  support  of  his  order,  and 
that  the  order  should  be  based  solely  on  evidence ;  and  that 
counsel  for  the  Superintendent  disagreed  with  that  position 
and  no  evidence  in  support  of  the  order  was  introduced 
(app.  230). 9 

9  The  colloquy  is  in  part  as  follows  (app.  230):  “THE  COURT :  Well,  in 
other  words,  it  will  be  stipulated  that  counsel  for  the  insurance  companies  took 
the  position  at  these  informal  hearings  that  counsel  for  the  Superintendent 
should  introduce  evidence  in  support  of  the  order,  and  that  the  order  should 
be  based  solely  on  the  evidence  so  introduced  and  that  counsel  for  the  Super¬ 
intendent  disagreed  with  that  position,  and  no  evidence  in  support  of  the 
order  was  introduced.  MB.  HARBISON:  That  is  correct.  ’  ’ 

See  App.  227-8  for  additional  colloquy  between  Court  and  Supt’s.  counsel. 
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In  his  brief  and  arguments  below  the  Superintendent 
took  the  position  that  he  was  within  his  right  in  basing 
his  order  upon  reports  and  other  data  not  adduced  at  the 
hearing  and  w’hich  were  within  his  personal,  confidential 
knowledge  (app.  256-257). 10  The  opinion  set  forth  as  part 
of  the  Superintendent’s  contentions  the  claim  that  “he  is 
empowered  to  act  on  the  basis  of  an  ex  parte  informal  in¬ 
vestigation  and  his  personal  knowledge,  without  any  rep¬ 
resentation  on  behalf  of  interested  parties”  (app.  275), 
and  ,his  claim  that  in  making  his  order  he  proceeded  upon 
his  “personal  knowledge  of  ‘intimate  details  of  company 
operations  and  practices’,  obtained  from  reports  made  by 
his  examiners.”  And  “that  ‘in  their  oral  reports  to  the 
Superintendent  they  (i.e.,  the  examiners)  very  properly 
report  to  him  with  complete  freedom’  ”  (app.  281). 

The  Court  decided  that  proceeding  upon  such  data,  not 
made  known  to  the  companies  and  without  an  opportunity 
to  them  to  rebut  the  same,  caused  the  proceedings  before 
the  Superintendent  to  lack  the  essential  elements  of  a 
hearing  (app.  281-284).  The  Superintendent  makes  no 
attempt  to  explain  avrav  his  stipulations  below  in  this 
respect. 

E.  The  Record  as  to  Issue  4  Above. 

The  contentions  of  the  respective  parties  and  the  Super¬ 
intendent’s  admissions  and  stipulations  as  to  the  failure 
in  general  to  introduce  evidence  and  to  base  his  order 
solely  on  the  evidence  adduced  at  the  hearings  is  discussed 
in  the  next  preceding  topic.  A  particularly  noteworthy 
example  of  this  failure,  however,  merits  separate 
discussion. 

The  complaint  alleged  (count  1,  par.  7,  app.  11-12)  that 
the  Superintendent  determined  as  a  fact,  after  compiling 
the  responses  to  his  questionnaire,  that  the  total  expenses 
for  the  period  under  review  were  $6,002,418.  or  48.3%  of 

10  See  Supp.  to  Brief  (p.  55,  infra )  for  excerpts  from  Supt.'s  brief  filed  at 
conclusion  of  case  below. 


the  premiums  written  during  that  period;  that  the  Super¬ 
intendent  in  fixing  the  rates  to  he  charged  substituted  for 
the  expenses  so  found  by  him  the  figure  $4,955,165.  or  43% 
of  the  premiums  written  in  the  District ;  that  the  reduction 
was  made  without  evidence  or  proof  to  support  it;  and 
that  the  expense  figure  in  the  Superintendent’s  order  was 
not  based  upon  expenses  actually  incurred  as  found  by 
him.  The  substitution  was  admitted.  Xo  evidence  in 
support  of  the  figure  substituted  was  offered  by  the 
Superintendent  either  before  him  or  in  the  Court  below 
(Findings  10-11,  app.  295-296). 11 

Although  the  Superintendent  complains  in  this  appeal 
as  to  some  of  the  findings  of  the  Court  below,  he  has  made 
no  exception  to  the  Court’s  findings  as  to  expenses  (9-A, 
9-B,  10, 11).  See  appellant’s  brief,  pages  13-14.  He  makes 
no  attempt  to  explain  his  failure  to  give  the  companies  an 
opportunity  to  inspect  and  contravene  the  confidential  data 
which  he  stated  he  considered,  or  to  give  the  Court  below 
an  opportunity  to  know  or  pass  upon  it.12 

PI  The  Record  in  the  Trial  Court  on  the  Abandoning  of 

Issue  5  Above. 

The  answer  of  the  Superintendent  (par.  3,  app.  24-27 ; 
par.  10,  app.  35-37)  made  averments  as  to  what  transpired 
between  February  1,  1945,  the  date  he  sent  questionnaire 
forms  to  the  companies,  and  the  time  of  the  making  of  his 
order  of  October  29.  In  so  doing,  he  referred  to  conver¬ 
sations  with  officers  of  the  Bureau  during  August,  Sep¬ 
tember  and  October,  1945. 

At  the  trial  it  soon  became  apparent  that  the  trial  Judge 
considered  these  conversations  immaterial  to  the  companies’ 
right  to  a  hearing.  Superintendent’s  counsel  agreed  with 

11  See  App.  244  et  seq.  for  excerpts  from  testimony  of  Miller  O.  Stout, 
Deputy  Superintendent  of  Insurance. 

12  The  Superintendent ’s  argument  urging  confidential  data  is  referred  to, 
supra,  16;  see  also  Footnote  3. 
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the  Court  that  these  conversations  were  not  material.  Dur¬ 
ing  cross-examination  of  Mr.  Bastian,  the  following  colloquy 
took  place  (app.  233) : 

:  “The  Court:  Mr.  Harrison,  I  fail  to  see  the  rele¬ 
vancy  of  the  conversations  had  at  the  conferences,  and 
I  indicated  that  to  Mr.  Kaplan  and  I  indicate  the  same 
thing  to  you. 

Mr.  Harrison:  I  agree  fully  with  Your  Honor.  I 
think  you  have  been  right  all  the  way  through  on  the 
matter;  but,  in  reference  to  the  conversation,  I  think 
it  is  important  to  get  this  fact,  for  this  reason:  Your 
Honor  has  not  got  the  full  picture  back  of  this  pro¬ 
ceeding  yet,  if  I  may  say  that. 

The  companies  are  fighting  this  particular  case  for 
a  particular  reason. 

i  The  Court:  I  don’t  think  the  Court  is  interested  in 
motives  or  purposes.  The  only  question  I  am  inter¬ 
ested  in  is  whether  this  order  is  legal. 

Mr.  Harrison:  If  Your  Honor  takes  that  position, 
we  will  be  glad  to  concede  it  because  we  think  Your 
Honor  knows — If  it  is  Your  Honor’s  thought  that  this 
thing  is  irrelevant  and  has  no  probative  value,  we  will 
drop  the  point.” 

The  Superintendent  called  no  witnesses  of  his  own  as  to 
what  transpired  at  the  conversations. 

Superintendent’s  counsel  stipulated  below  that  the  re¬ 
capitulation  was  not  sent  out  to  the  individual  companies 
but  was  merely  given  to  Mr.  Bastian  as  counsel  for  the 
Rating  Bureau  (app.  213).  He  stipulated  further  that  the 
conversations  with  representatives  of  the  Rating  Bureau 
prior  to  the  issuance  of  the  order  were  irrelevant  and  that 
he  would  drop  the  point  (app.  233).  Now  seemingly 
Superintendent’s  counsel  repudiates  his  concessions  and 
devotes  a  large  part  of  his  statement  of  facts  (Supt.  Br.  4 
and  5)  and  a  large  part  of  his  argument  (Supr.  Br.  Pt.  1, 
16-25)  to  these  conversations  as  support  for  his  contention 
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that  notice  and  an  opportunity  to  be  heard  were  given  to 
the  companies  prior  to  the  order  of  October  29. 

STATEMENT  OF  ISSUES  ON  APPEAL. 

A.  The  Issues  Available  to  Appellant  on  this  Appeal  Are 

Limited. 

The  Court  below  decided  first,  that  the  “investigation” 
required  by  the  Rating  Act  means  a  proceeding  in  which 
a  full  and  fair  hearing  is  accorded,  with  all  the  essential 
characteristics  required  by  due  process  in  rate-making 
cases  (App.  283;  Conclusion  1,  App.  297) ;  second,  that  the 
proceedings  before  the  Superintendent  lacked  the  essen¬ 
tial  characteristics  of  a  full  and  fair  hearing  (Conclusions 
2-7,  app.  297-298) ;  and  third,  that  therefore  the  Superin¬ 
tendent’s  order  is  invalid  (Conclusion  8,  app.  298). 

The  only  claims  of  error  which  the  Superintendent  could 
have  made,  therefore,  vrould  have  been,  first,  that  the  Court 
erred  as  a  matter  of  law  in  holding  that  such  a  hearing  was 
necessary,  and,  second,  that  such  a  hearing  with  each  of 
the  essential  characteristics  prescribed  by  the  Court  was 
in  fact  accorded  to  the  companies. 

Although  it  will  be  pointed  out  in  “B”  infra  that  the 
Superintendent  has  not  in  fact  properly  raised  any  of  the 
above  issues  on  this  appeal,  the  companies  will  demon¬ 
strate  that  the  Court  below  made  the  proper  decision  on  the 
questions  before  it,  to  wit,  that  a  full  and  fair  hearing  with 
all  the  essential  elements  prescribed  by  the  Court  below 
was  required  by  the  statute  as  a  matter  of  due  process, 
that  such  a  hearing  was  never  given,  and  that  therefore 
the  Court  correctly  set  aside  the  Superintendent’s  order. 

B  The  Superintendent  Has  Failed  To  Predicate  His 
Appeal  On  Any  Of  The  Issues  Open  To  Him 

In  his  appeal  the  Superintendent  does  not  take  issue 
with  the  Court’s  major  premise  upon  which  the  judgment 
was  based,  namely,  that  the  statute  required  a  hearing  with 
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the  essential  characteristics  enumerated  by  the  Court. 
Although  he  now  claims,  for  the  first  time,  in  general  terms, 
that  a  hearing  was  accorded  the  companies  in  accordance 
with  due  process,  he  does  not,  as  is  demonstrated  in  the 
argument,  infra ,  meet  the  issue  whether  the  “proceedings” 
which  he  claims  to  have  been  “hearings”  complied  with 
the  standards  laid  down  by  the  Court.  The  Superinten¬ 
dent’s  failure  to  meet  the  only  issues  open  to  him  on  this 
appeal  is  sufficient  warrant  for  this  Court  to  affirm  the  de¬ 
cision  below. 

Even  if  the  Superintendent  in  his  Statement  of  Points 
had  assigned  as  error  the  Court’s  interpretation  of  the 
statute,  the  assignment  would  not  now  be  considered  for 
he  has  failed  to  discuss  the  Court’s  interpretation  of  the 
statute  in  his  brief.  Wardman  Justice  Motors  v.  Petrie, 
59  App.  D.  C.  262,  39  F.  (2d)  512;  Ginder  v.  Guiffrida,  61 
App.  D.  C.  338,  62  F.  (2d)  877;  Helvering  v.  Helmhost,  64 
App.  D.  C.  114,  75  F.  (2d)  45  (Aff’d.  296  U.  S.  93) ; 
Schwartzman  v.  Lloyd,  65  App.  D.  C.  216,  82  F.  (2d)  822; 
Smith  v.  Pickford,  66  App.  D.  C.  206,  85  F.  (2d)  705;  S.  S. 
Kresge  Co.  v.  Kenny,  66  App.  D.  C.  274,  86  F.  (2d)  651; 
Jackson  v.  Fuller,  66  App.  D.  C.  239,  85  F.  (2d)  816; 
Abrams  v.  American  Security  and  Trust  Co.,  72  App.  D.  C. 
79,  111  F.  (2d)  520. 

C.  Inconsistency  Between  Issues  Raised  On  Appeal  And 
Defendant’s  Theories  Below 

“Nothing  is  better  settled  than  the  rule  that  one  mav 
not  try  a  case  upon  one  theory  and  then  reverse  the 
judgment  against  him  in  the  Appellate  Court  upon 
another  and  inconsistent  theory  which  is  not  pre¬ 
sented,  urged  or  tried  in  the  Court  below.”  Baldi  v. 
Ambrogi,  67  App.  D.  C.  101,  89  F.  (2d)  845. 

The  inconsistencies  between  the  Superintendent’s  posi¬ 
tion  and  contentions  in  the  Court  below  and  those  he 
assumes  here  already  have  been  demonstrated  at  length. 
He  seeks  to  reverse  the  judgment  against  him  by  means 
which  this  Court  has  forbidden. 


STATUTES  CITED. 


Section  3  of  the  Rating  Act  (Sec.  35-1403,  Supp.  IV 
D.  C.  Code  1940)  and  Sections  35-1348  and  35-1349  of  the 
District  of  Columbia  Code  are  set  forth  at  length  in  the 
Supplement  to  the  Brief  at  pages  51-52. 

SUMMARY  OF  ARGUMENT. 

I.  Due  process  in  rate-making  cases  requires  a  full  and 
fair  hearing  of  a  quasi- judicial  character,  at  which  evidence 
is  introduced  and  opportunity  is  afforded  to  both  parties 
to  know  and  meet  the  claims,  examine  the  witnesses  and 
rebut  the  evidence,  of  the  opposing  party.  Anything  short 
of  this  is  a  violation  of  the  Fifth  Amendment.  The  Rating 
Act  contemplates  a  hearing  in  conformity  with  due  process. 
It  is  a  well-settled  principle  of  statutory  construction  that 
if  an  enactment  is  capable  of  two  meanings,  one  of  which 
would  give  rise  to  a  doubt  of  constitutionality,  while 
the  other  would  render  the  statute  valid,  the  latter  interpre¬ 
tation  will  be  adopted.  Aside  from  the  constitutional  ques¬ 
tion,  statutes  empowering  agencies  to  investigate  and  fix 
rates,  without  expressly  requiring  a  hearing,  have  been  con- 
trued  so  as  to  contemplate  a  quasi- judicial  hearing  in  con¬ 
formity  with  due  process.  While  the  Superintendent  now 
concedes,  for  the  first  time,  that  due  process  requires  a  hear¬ 
ing,  he  fails  to  recognize  the  essential  elements  which  due 
process  requires  in  rate-making  cases.  This  Court  has  al¬ 
ready  passed  on  what  is  due  process  in  rate-making  cases. 
The  right  to  a  hearing  requires  more  than  an  opportunity 
to  present  evidence.  It  requires  a  reasonable  opportunity 
to  know  and  meet  the  claims  of  the  opposing  party  and  the 
specific  data  upon  which  such  claims  are  based,  the  right 
to  examine  his  witnesses  and  rebut  his  evidence,  and  the 
right  to  expect  that  any  findings  so  made  will  be  based  on 
evidence  introduced  as  such.  On  the  Superintendent7 s  own 
concession  that  he  at  no  time  either  before  or  after  the 
promulgation  of  his  orders  offered  any  witnesses  or  sub¬ 
mitted  any  evidence  in  support  of  his  findings,  or  prepared 
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any  record  of  the  proceedings,  the  holding  of  the  Court  be¬ 
low  that  he  proceeded  “in  a  purely  ex  parte  manner”  and 
that  his  orders  were  therefore  “illegal  and  repugnant  to 
the  basic  ideas  of  justice  ”  is  amply  warranted. 

II.  The  failure  of  the  Superintendent  to  introduce  any 
evidence  in  support  of  the  so-called  findings  and  conclu¬ 
sions  contained  in  the  rate-reduction  order  is  in  violation 
of  the  Hating  Act  and  constitutes  a  denial  of  due  process. 
Findings  by  an  administrative  body  in  rate-making  pro¬ 
ceedings,  which  are  not  supported  by  evidence,  constitute 
arbitrary  action  and  a  denial  of  due  process.  The  records 
on  file  with  the  Superintendent  and  the  undisclosed  data 
upon  which  he  claims  to  have  based  his  order  do  not  con¬ 
stitute  evidence  since  they  were  not  introduced  as  such. 
Nothing  can  be  treated  as  evidence  which  is  not  introduced 
as  such.  Upon  the  Superintendent’s  admissions  that  he 
“refused  and  failed  to  introduce  evidence  or  data  in  sup¬ 
port  of  his  order  of  October  29,”  the  judgment  of  the  Court 
below  is  fully  justified. 

III.  The  power  of  the  Court  in  reviewing  rate-making 
orders,  as  in  the  case  at  bar,  is  limited  to  a  determination 
of  whether  the  administrative  agency  acted  within  its  stat¬ 
utory  and  constitutional  authority.  Unless  otherwise  pro¬ 
vided  by  statute,  the  Court  has  no  power  to  try  the  issues 
de  n-ovo.  The  only  proper  forum  for  a  full  hearing  on  all 
the  issues  pertinent  to  the  necessity  for  an  adjustment  of 
rates  is  before  the  Superintendent  of  Insurance.  An  ex¬ 
ception  to  the  rule  is  presented  only  where  the  judicial  re¬ 
view  of  the  administrative  order  involves  constitutional 
questions,  such  as  confiscation,  in  which  case  the  complain¬ 
ant  may  adduce  new  evidence  with  respect  to  the  constitu¬ 
tional  question.  Confiscation  is  not  an  issue  on  this  appeal. 
The  Hating  Act  does  not  provide  for  a  de  novo  trial.  It 
provides  for  an  alternative  right  of  appeal  either  to  the 
District  Commissioners  or  to  a  court  of  competent  jurisdic¬ 
tion,  in  neither  of  which  procedures  is  the  right  given  to  a 
de  novo  trial.  Since  the  only  forum  in  which  the  companies 
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had  the  right  to  a  full  and  fair  hearing  on  all  of  the  issues 
in  the  rate-making  proceeding  was  before  the  Superinten¬ 
dent  himself,  and  since  he  failed  to  accord  the  companies 
such  a  hearing,  the  Court  below  properly  held  that  the  rate 
reduction  order  was  illegal  and  void. 

IV.  All  of  the  appellant’s  citations  are  distinguishable. 

ARGUMENT. 

POINT  I. 

Due  Process  in  Rate-Making  Cases  Requires  a  Pair  and 
Full  Hearing  of  a  Quasi- Judicial  Character,  at  Which 
Evidence  is  Introduced  and  Opportunity  is  Afforded 
to  Both  Parties  to  Know  and  Meet  the  Claims,  Examine 
the  Witnesses  and  Rebut  the  Evidence,  of  the  Opposing 
Party.  Anything  Short  of  this  is  a  Violation  of  the 
Fifth  Amendment. 

That  the  Rating  Act  in  question  contemplates  a  hearing 
in  conformity  with  due  process  requires  but  little  comment. 
As  stated  by  the  Court  below  in  its  opinion,  “It  is  a  well 
settled  principle  of  statutory  construction  that  if  an  enact¬ 
ment  is  capable  of  two  possible  meanings,  one  of  which 
would  give  rise  to  a  serious  doubt  or  to  a  grave  question 
of  constitutionality,  while  the  other  would  render  the  stat¬ 
ute  palpably  valid,  the  latter  interpretation  should  be 
adopted.  Crowell  v.  Benson,  285  U.  S.  22,  62;  The  Abby 
Dodge,  223  U.  S.  166;  Arkansas  Gas  Co.  v.  Railroad  Comm., 
261  U.  S.  379,  383 ;  United  States  v.  Delaware  &  Hudson  Co., 
213  U.  S.  366,  408”  (App.  283).  See  also  the  decision  of  this 
Court  in  Boeing  Air  Transport  v.  Farley,  64  App.  D.  C.  162, 
164,  75  F.  (2d)  765,  767.  A  rating  statute  which  is  con¬ 
strued  so  as  not  to  provide  a  hearing  is  in  conflict  with  the 
due  process  clause  of  the  Constitution.  Chicago  Ry.  Co.  v. 
Minnesota,  134  U.  S.  418. 

Aside  from  the  purely  constitutional  question,  statutes 
empowering  administrative  agencies  to  fix  rates  after  “in- 
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vestigation”  or  to  fix  rates  that  are  “just  and  reasonable,” 
without  specifically  requiring  a  hearing,  have  been  con¬ 
strued  so  as  to  contemplate  a  quasi- judicial  hearing  in  con¬ 
formity  with  due  process.  Clarksburg-Columbia  Bridge  Co. 
v.  Woodring,  67  App.  D.  C.  44,  46,  89  F.  (2d)  788,  791-2; 
American,  Employers  Ins.  Co.  v.  Comm,  of  Insurance,  298 
Mass.  130,  10  N.  E.  (2d)  76,  81;  Wisconsin  Inspection  Bu¬ 
reau  v.  Whitman,  196  Wis.  472,  512-3. 

It  is  to  be  noted  that  although  the  Superintendent  con¬ 
tended  in  the  Court  below  that  the  Rating  Act  “does  not 
provide  for  nor  require  a  hearing  in  order  to  make  the  in¬ 
vestigation  required  or  the  adjustment  of  rates  authorized 
by  the  provisions  of  the  Act”  (app.  36),  he  concedes  on  this 
appeal,  for  the  first  time,  “that  the  due  process  clause  re¬ 
quires  a  hearing  at  some  stage  of  the  proceedings”  (Supt. 
Br.  39). 

What  the  Superintendent  fails  to  recognize,  however,  is 
the  'nature  of  the  hearing  which  due  process  requires  in 
rate-making  cases,  to  ivit,  a  fair  and  full  hearing,  of  a  quasi¬ 
judicial  character,  at  which  evidence  is  introduced,  oppor¬ 
tunity  is  afforded  to  both  parties  to  know  and  meet  the 
claims,  examine  the  witnesses  and  rebut  the  evidence  of  the 
opposing  party,  a  record  of  the  proceeding  is  made,  and 
findings  of  fact  are  reached  on  the  basis  of  the  record. 

This  Court  has  had  occasion  to  pass  upon  what  is  due 
process  in  rate-making  cases.  In  Clarksburg -Columbus 
Bridge  Co.  v.  Wood  ring,  67  App.  D.  C.  44,  89  F.  (2d)  788, 
the  Secretary  of  War  had  made  an  order  fixing  bridge  toll 
rates,  without  a  hearing,  under  a  statute  which  empowered 
him  to  fix  toll  rates  that  are  “just  and  reasonable.”  In 
reversing  a  decree  which  in  effect  upheld  the  validity  of  the 
order,  this  Court  said  at  pages  46-47 : 

“The  right  to  notice  and  hearing  is  imperative  in  ju¬ 
dicial  or  quasi  judicial  proceedings.  It  is  not  important 
that  in  this  instance  a  hearing  is  not  expressly  enjoined 
by  the  statute.  The  right  is  constitutional,  and  the  de¬ 
privation  of  the  citizen  of  his  property  without  notice 
and  an  opportunity  to  be  heard  amounts  to  the  taking 
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of  his  property  without  due  process  of  law  (Const. 
Amend.  5). 

•  *  *  * 

“  ‘The  Secretary,  as  the  agent  of  Congress  in  making 
the  rates,  must  make  them  in  accordance  with  the 
standards  and  under  the  limitations  which  Congress 
has  prescribed.  Congress  has  required  the  Secretary 
to  determine,  as  a  condition  of  his  action,  that  the  ex¬ 
isting  rates  are  or  will  be  ‘unjust,  unreasonable,  or  dis¬ 
criminatory.’  If  and  when  he  so  finds  he  may  ‘de¬ 
termine  and  prescribe’  what  shall  be  the  just  and  rea¬ 
sonable  rate,  or  the  maximum  or  minimum  rate,  there¬ 
after  to  be  charged.  That  duty  is  widely  different  from 
ordinary  executive  action.  It  is  a  duty  which  carries 
with  it  fundamental  procedural  requirements .  There 
must  he  a  full  hearing.  There  must  be  evidence  ade¬ 
quate  to  support  pertinent  and  necessary  findings  of 
fact.  Nothing  can  he  treated  as  evidence  which  is  not 
introduced  as  such.’ 

*  *  #  # 

‘'As  suggested,  the  procedure  is  judicial  and  all  the 
attributes  of  a  judicial  proceeding  should  he  observed 
in  order  to  arrive  at  a  just  and  equitable  conclusion.” 
(Italics  supplied) 

In  the  Court  below,  the  Superintendent  sought  to  dis¬ 
tinguish  the  decision  of  this  Court  in  the  Clarksburg  case, 
on  the  theory  that  a  hearing  was  expressly  provided  for  in 
the  statute  there  under  consideration.  The  companies 
pointed  out  that  the  provision  for  a  hearing  in  the  statute 
under  consideration  in  the  Clarksburg  case  related  solely  to 
tlie  Secretary  of  War’s  authority  to  remove  obstructions  to 
navigation  and  had  nothing  whatsoever  to  do  with  the  fixing 
of  toll  rates.  In  his  brief  on  this  appeal,  the  Superintendent 
abandons  his  contention  below,  concedes  as  before  stated 
that  the  Rating  Act  contemplates  a  hearing,  and  states: 
“If  the  superintendent  had  refused  to  give  the  companies 
a  hearing,  this  Court’s  decision  in  the  Bridge  Company 
case  would  be  applicable”  (app.  39). 

The  vital  fallacy  in  the  Superintendent’s  present  conten¬ 
tion  is  that  he  did  net  give  the  companies  the  kind  of  hear- 
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ing  which  this  Court  stated  in  the  Clarkburg  case  due  proc¬ 
ess  requires. 

In  Morgan  v.  United  States,  298  U.  S.  468  (which  this 
Court  cited  as  authority  in  the  Clarksburg  case),  a  decree 
was  reversed  because  the  Secretary  of  Agriculture,  in  fixing 
rates  for  market  agencies,  failed  to  afford  the  kind  of  hear¬ 
ing  which  due  process  requires.  The  Supreme  Court,  in 
describing  the  nature  of  the  hearing  required  by  due  proc¬ 
ess  in  such  a  case,  referred  to  it  as  a  proceeding  of  a 
“  quasi  judicial  character,”  stating  in  point  as  follows  (pp. 
480-1) : 

“A  proceeding  of  this  sort  requiring  the  taking  and 
weighing  of  evidence,  determinations  of  fact  based 
upon  the  consideration  of  the  evidence,  and  the  making 
of  an  order  supported  by  such  findings,  has  a  quality 
resembling  that  of  a  judicial  proceeding.  Hence  it  is 
frequently  described  as  a  proceeding  of  a  quasi  judicial 
character.  The  requirement  of  a  ‘full  hearing’  has  ob¬ 
vious  reference  to  the  tradition  of  judicial  proceedings 
in  which  evidence  is  received  and  weighed  by  the  trier 
of  the  facts.  The  ‘hearing’  is  designed  to  afford  the 
safeguard  that  the  one  who  decides  shall  be  bound  in 
good  conscience  to  consider  the  evidence,  to  be  guided 
by  that  alone,  and  to  reach  his  conclusion  uninfluenced 
by  extraneous  considerations  which  in  other  fields 
might  have  play  in  determining  purely  executive  ac¬ 
tion.”  (Italics  supplied) 

In  Norwegian  Nitrogen  Products  v.  United  States,  288 
IT.  S.  294,  the  Supreme  Court  drew  a  sharp  distinction  be¬ 
tween  administrative  bodies  like  the  Tariff  Commission 
which  merely  “advise”  and  administrative  agencies  with 
rate-making  powers,  such  as  the  Interstate  Commerce  Com¬ 
mission,  which  “ordain.”  The  Court,  in  describing  the  na¬ 
ture  of  the  required  hearing  in  the  administrative  process 
which  is  directed  against  public  service  companies,  said  in 
point  (at  pp.  318-319) : 

“It  is  very  different,  however,  when  orders  are  directed 
against  public  service  corporations  limiting  their  pow¬ 
ers  in  the  transaction  of  their  business.  They  may  be 
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challenged  in  the  courts  if  the  effect  is  to  reduce  the 
charges  to  the  point  of  confiscation,  (citing  case.)  They 
may  he  challenged  for  other  reasons  when  they  are 
without  evidence  supporting  them,  and  are  merely  ar¬ 
bitrary  edicts  (citing  cases).  The  ‘ hearing '  that  such 
commissions  are  to  give  must  he  adapted  to  the  conse¬ 
quents  that  are  to  follow,  to  the  attack  and  the  re¬ 
view  to  which  their  orders  will  he  subject  (citing  cases). 
The  Commerce  Act,  as  it  stands  today,  and  kindred 
statutes  in  the  states,  are  instinct  with  the  recognition 
of  a  duty  to  give  a  hearing  of  such  a  kind  that  the 
courts  will  understand  why  a  commission  has  acted  as 
it  has  if  their  supervisory  powers  are  afterwards  in¬ 
voked  for  enforcement  or  revision .”  (Italics  supplied) 

When  the  Morgan  case  came  before  the  Supreme  Court 
for  a  second  time  (304  U.  S.  1),  the  Court  rejected  the  Gov¬ 
ernment’s  contention  that  a  rate  proceeding  “was  not  of  an 
adversary  character,”  and  held  that  it  “had  all  the  essen¬ 
tial  elements  of  contested  litigation,  with  the  Government 
and  its  counsel  on  the  one  side  and  the  appellants  and  their 
counsel  on  the  other”  and  that  “Upon  the  rates  for  their 
services  the  owners  depended  for  their  livelihood  and  the 
proceeding  attacked  them  at  a  vital  spot”  (p.  20).  In  Ohio 
Bell  Telephone  v.  Public  Utilities  Commission,  301  U.  S. 
292,  the  Court  held  that  the  right  to  a  “fair  and  open  hear¬ 
ing,”  in  a  rate  case,  “is  one  of  the  rudiments  of  fair  play 
assured  to  every  litigant  by  the  Fourteenth  Amendment  as 
a  minimal  requirement”  and  that  “there  can  be  no  compro¬ 
mise  on  the  footing  of  convenience  or  expediency,  or  be¬ 
cause  of  a  natural  desire  to  be  rid  of  harrassing  delay,  when 
that  minimal  requirement  has  been  neglected  or  ignored” 
(pp.  304-5).  In  Railroad  Commission  v.  Pacific  Gas  <£■  Elec. 
Co.,  302  U.  S.  388,  the  Court  held  that  the  procedure  in  a 
rate  case  “must  be  consistent  with  the  essentials  of  a  fair 
trial,  and  the  Commission  must  act  upon  evidence  and  not 
arbitrarily”  (p.  393). 

Throughout  his  brief,  the  Superintendent  stresses  the 
fact  that  following  his  order  of  October  29, 1945  he  afforded 
the  companies  the  opportunity  to  present  evidence  before 
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him  for  the  purpose  of  showing,  if  they  could,  that  his  order 
was  incorrect.  It  is  upon  this  premise  that  the  Superinten¬ 
dent  relies  heavily  on  this  appeal.  Aside  from  other  con¬ 
siderations  which  need  not  be  stressed  in  this  brief,  the 
plain  answer  to  this  contention  is  that  the  companies  were 
not  given  the  opportunity  to  examine  the  witnesses  and  re¬ 
but  the  evidence  of  th-e  Superintendent ,  or  to  know  or  meet 
the  data  upon  which  he  based  his  ultimate  claims ,  for  the 
reason  that  the  Superintendent  at  no  time,  either  before  or 
after  the  promulgation  of  his  orders,  offered  any  witnesses 
or  submitted  any  evidence  in  support  of  his  findings,  and  in 
fact  refused  to  do  so  (app.  39). 

It  is  fundamental  that  the  right  to  a  hearing  requires 
more  than  an  opportunity  to  present  evidence ;  it  requires  a 
reasonable  opportunity  to  know  and  meet  the  claims  of  the 
opposing  party,  and  the  specific  data  upon  which  such 
claims  are  based,  the  right  to  examine  his  witnesses  and 
rebut  his  evidence,  and  the  right  to  expect  that  any  findings 
which  may  be  made  will  be  based  upon  evidence  introduced 
as  such.  In  Carter  v.  Kubler,  320  U.  S.  243,  the  following 
applicable  observation  was  made  (p.  247) : 

“Moreover,  once  a  hearing  has  been  ordered,  .  .  .  nec¬ 
essarily  guarantees  that  it  shall  be  a  fair  and  full  hear¬ 
ing.  The  basic  elements  of  such  a  hearing  include  the 
tight  of  each  party  to  be  apprized  of  all  the  evidence 
upon  which  a  factual  adjudication  rests,  plus  the  right 
to  examine,  explain  or  rebut  all  such  evidence.  Tested 
by  that  standard,  the  personal  investigation  by  the  con¬ 
ciliation  commissioner  cannot  be  justified.,,  (Italics 
supplied) 

And  in  Morgan  v.  United  States,  304  U.  S.  1,  the  Court  said 
(pp.  18-19) : 

“But  a  ‘full  hearing’ — a  fair  and  open  hearing — re¬ 
quires  more  than  that.  The  right  to  a  hearing  embraces 
not  only  the  right  to  present  evidence,  but  also  a  rea¬ 
sonable  opportunity  to  know  the  claims  of  the  opposing 
party  and  to  meet  them.  The  right  to  submit  argument 
implies  that  opportunity;  otherwise  the  right  may  be 
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but  a  barren  one.  Those  who  are  brought  into  contest 
with  the  Government  in  a  quasi-judicial  proceeding 
aimed  at  the  control  of  their  activities  are  entitled  to  be 
fairly  advised  of  what  the  Government  proposes  and 
to  be  heard  upon  its  proposals  before  it  issues  its  final 
command/ ’  (Italics  supplied) 

The  above  holding  was  made,  when  the  Morgan  case  was 
heard  for  the  second  time,  upon  the  ground  that  the  Secre¬ 
tary  of  Agriculture  failed  to  make  clear  by  oral  argument, 
after  submission  of  all  the  evidence  on  both  sides,  the  spe¬ 
cific  claims  upon  which  he  relied.  A  reading  of  the  record 
on  appeal  in  the  Morgan  case  indicates  that  the  Government 
introduced  the  testimony  of  44  witnesses  and  386  exhibits 

and  that  the  Government’s  witnesses  were  exhaustivelv 

•> 

cross-examined.  The  Court  nevertheless  held  that  a  full 
hearing  had  not  been  given,  on  the  specific  ground  that  the 
argument  of  Govermnent’s  counsel  was  “very  general” 
and  did  not  “reveal  these  claims  in  any  appropriate  man¬ 
ner  (p.  19).”  How  much  greater  was  the  Superintendent’s 
error  in  the  case  at  bar  where  he  not  only  did  not  reveal  his 
claims  in  am  “appropriate  manner,”  but  did  not  introduce 
any  witnesses  or  evidence  in  support  of  his  claims! 

The  Superintendent’s  contention  that  the  companies 
knew’  of  his  claims  from  the  contents  of  his  original  order  is 
patently  specious.  The  very  fact  that  an  administrative 
officer,  charged  with  the  duty  of  fixing  reasonable  rates 
“after  investigation,”  arrives  at  his  conclusions  and  prom¬ 
ulgates  a  rate-fixing  order  purely  as  a  result  of  ex  parte 
investigation,  clearly  indicates  that  his  approach  is  in  vio¬ 
lation  of  the  letter  and  spirit  of  the  statute  and  is  repug¬ 
nant  to  the  very  essence  of  quasi-judicial  procedure.  Fur¬ 
thermore,  as  indicated  in  the  statement  of  facts,  supra ,  the 
record  abounds  with  proof  of  the  fact  that  the  Superin- 
tendant  considered  data  which  was  not  disclosed  in  his  or¬ 
der  or  in  any  other  manner,  and  consistently  refused  to  in¬ 
troduce  any  data  whatever  as  evidence  in  support  of  his 
findings. 
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It  is  sufficient  at  this  point  to  allude  only  to  the  conces¬ 
sions  made  by  the  Superintendent:  (1)  In  his  answer  he 
“admits  that  he  refused  and  failed  to  introduce  evidence  or 
data  in  support  of  the  order  of  October  29  other  than  as 
contained  in  the  said  orders”  (app.  39).  (2)  In  his  proposed 
finding  of  fact  #11  he  states  that  the  “only  basis  upon 
which  the  Superintendent’s  orders  were  issued  made  known 
to  the  companies  is  that  referred  to  in  the  said  orders,” 
(Supp.  to  Brief,  59,  infra).  (3)  At  the  trial  his  counsel  con¬ 
ceded  that  he  took  into  consideration  reports  of  his  exam¬ 
iners  (footnote  3,  supra).  (4)  He  took  into  consideration 
other  data,  listed  at  pages  199  and  200  of  the  Appendix, 
which  were  in  no  way  mentioned  in  his  orders  or  disclosed 
at  any  other  time  in  the  proceedings  before  him  (See  foot¬ 
note  5). 

The  above  admissions  lead  to  the  conclusion  that  the  Su¬ 
perintendent  did  not  arrive  at  his  orders  in  a  judicial  man¬ 
ner  and  did  not  accord  the  companies  the  kind  of  hearing 
which  the  Rating  Act  and  due  process  require.  On  the  con¬ 
trary,  they  fully  sustain  the  holding  of  the  Court  below  that 
the  Superintendent  issued  his  orders  in  a  “purely  ex  parte 
manner,”  and  that  this  ex  parte  procedure  “is  repugnant 
to  our  basic  ideas  of  justice  and  is  inconsistent  with  the 
elementary  requirements  of  due  process  of  law”  (app.  281). 

POINT  H. 

The  Failure  of  the  Superintendent  to  Introduce  Any  Evi¬ 
dence  in  Support  of  the  So-called  Findings  and  Con¬ 
clusions  Contained  in  the  Rate-Reduction  Order  is  in 
Violation  of  the  Rating  Act  and  Constitutes  a  Denial 
of  Due  Process. 

A.  Findings  By  An  Administrative  Body  In  Rate-Making 
Proceedings,  Which  Are  Not  Supported  By  Evidence,  Con¬ 
stitute  Arbitrary  Action  And  A  Denial  Of  Due  Process. 

It  is  settled  beyond  dispute  that  the  findings  made  by  an 
administrative  body,  which  are  not  supported  by  evidence, 
constitute  arbitrary  action  and  a  denial  of  due  process.  An 
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illuminating  discussion  on  this  subject  matter  will  be  found 
in  Interstate  Commerce  Comm.  v.  Louisville  &  N.R.R.  Co., 
227  U.  S.  88,  91,  93: 

“ A  finding  without  evidence  is  arbitrary  and  baseless. 
And  if  the  government’s  contention  is  correct,  it  would 
mean  .  .  .  that,  where  rights  depended  upon  facts,  the 
Commission  could  disregard  all  rules  of  evidence,  and 
capriciously  make  findings  by  administrative  fiat.  Such 
authority,  however  beneficently  exercised  in  one  case, 
could  be  injuriously  exerted  in  another,  is  inconsistent 
with  rational  justice,  and  comes  under  the  Constitu¬ 
tion’s  condemnation  of  all  arbitrary  exercise  of 
power. 

•  *  «  * 

“The  government  further  insists  that  the  commerce 
act  (citing  statute)  requires  the  Commission  to  obtain 
information  necessary  to  enable  it  to  perform  the  du¬ 
ties  and  carry  out  the  objects  for  which  it  was  created ; 
and  having  been  given  legislative  power  to  make  rates 
it  can  act,  as  could  Congress,  on  such  information,  and 
therefore  its  findings  must  be  presumed  to  have  been 
supported  by  such  information,  even  though  not  for¬ 
mally  proved  at  the  hearing.  But  such  a  construction 
would  nullify  the  right  to  a  hearing, — for  manifestly 
there  is  no  hearing  when  the  party  does  not  know  what 
evidence  is  offered  or  considered,  and  is  not  given  an 
opportunity  to  test,  explain,  or  refute.  ...  In  such 
cases  the  Commissioners  cannot  act  upon  their  own 
information,  as  could  jurors  in  primitive  days.  All  par¬ 
ties  must  be  fully  apprised  of  the  evidence  submitted 
or  to  be  considered,  and  must  be  given  opportunity  to 
cross-examine  witnesses,  to  inspect  documents,  and  to 
offer  evidence  in  explanation  or  rebuttal.  In  no  other 
way  can  a  party  maintain  its  rights  or  make  its  defense. 
In  no  other  way  can  it  test  the  sufficiency  of  the  facts  to 
support  the  finding;  for  otherwise,  even  though  it  ap¬ 
peared  that  the  order  was  without  evidence,  the  mani¬ 
fest  deficiency  could  always  be  explained  on  the  theory 
that  the  Commission  had  before  it  extraneous,  un¬ 
known,  but  presumptively  sufficient  information  to  sup¬ 
port  the  finding .”  (italics  supplied) 

See  also  Northern  Pacific  Ry.  Co.  v.  Dept,  of  Public 
Works,  268  U.  S.  39,  44-5 ;  Florida  E.  C.  Ry.  Co.  v.  U.  S.,  234 
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U.  S.  167, 185;  West  v.  Chesapeake  &  Potomac  Tel.  Co.,  295 
U.  S.  662,  676;  Florida ■  v.  United  States,  282  U.  S.  194,  215; 
Clarkshu rg-Colum bus  Bridge  Co.  v.  Woodring,  67  App. 
j).  0.  44?  47,  S9  F  2d  7S8,  791-2;  Wisconsin  Inspection  Bu¬ 
reau  v.  Whitman ,  196  TTisc.  472,  514. 

B.  The  Records  On  File  With  The  Superintendent  And 
The  Undisclosed  Data  Upon  Which  He  Claims  To  Have 
Based  His  Order  Do  Not  Constitute  Evidence  Since  They 
Were  Not  Introduced  As  Such. 

The  orders  of  the  Superintendent  indicate,  and  it  is  ad¬ 
mitted,  that  he  based  his  alleged  findings  and  conclusions 
upon  reports  and  annual  statements  of  the  companies  which 
were  on  file  in  his  office  and  upon  “other  pertinent  data 
relating  to  his  investigation.”  The  “other  pertinent 
data”  referred  to  by  the  Superintendent  included,  among 
other  things,  reports  of  various  insurance  departments  as 
to  premium  and  loss  experience  and  other  matters  pertain¬ 
ing  to  rates,  reports  of  the  Commission  appointed  by  Gov¬ 
ernor  Harry  Byrd  to  investigate  fire  insurance  in  the  State 
of  Virginia,  reports  of  experience  and  trends  as  shown  by 
publications  such  as  the  Spectator,  Best  &  Co.  and  others, 
report  of  the  Fire  Marshal  of  the  District  of  Columbia  (app. 
200),  and  the  Superintendent’s  personal  knowledge  of  “inti¬ 
mate  details  of  company  operations  and  practices”  obtained 
from  reports  made  to  him  by  his  examiners  (Footnote  5; 
Sapp,  to  Brief  55;  App.  199-200,  281).  It  is  clear,  hoicever, 
that  none  of  this  data  was  introduced  as  evidence  at  any 
time  in  the  proceedings  before  him  (app.  39).  It  is  thus 
undisputed  that  the  order  of  the  Superintendent  was  not 
based  upon  evidence  introduced  as  such,  but  upon  records 
and  other  data,  some  of  which  is  referred  to  in  general 
ternis  in  his  orders  and  much  of  which  he  at  no  time  dis¬ 
closed  to  the  companies  in  any  manner. 

It  is  fundamental  that  nothing  can  be  treated  as  evidence 
which  is  not  introduced  as  such. 

In  United  States  v.  Abilene  <&  So.  By.  Co.,  265  U.  S.  274, 
the  Court,  in  affirming  an  injunction  against  a  rate  order 
upon  the  ground  that  the  order  was  based  upon  data  taken 
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from  the  annual  reports  of  the  carriers  which  were  not  put 
in  evidence  in  the  proceedings  before  the  Commission,  said 
(pp.  288-390) : 

“Nothing  can  be  treated  ac  evidence  which  is  not  in¬ 
troduced  as  such. 

♦  •  •  * 

“It  is  sought  to  justify  the  procedure  followed  by  the 
clause  in  Rule  XIII  which  declares  that  the  ‘Commis¬ 
sion  will  take  notice  of  items  in  tariffs  and  annual  or 
other  periodical  reports  of  carriers  properly  on  file'. 
But  this  clause  does  not  mean  that  the  Commission  will 
take  judicial  notice  of  all  the  facts  contained  in  such 
documents.  Nor  does  it  purport  to  relieve  the  Com¬ 
mission  from  introducing ,  by  specific  reference ,  such 
parts  of  the  reports  as  it  wishes  to  treat  as  evidence. 
It  means  that  as  to  these  items  there  is  no  occasion  for 
the  parties  to  serve  copies.  The  objection  to  the  use 
of  the  data  contained  in  the  annual  reports  is  not  lack 
of  authenticity  or  untrustworthiness.  It  is  that  the  car¬ 
riers  were  left  without  notice  of  the  evidence  with  which 
they  were ,  in  fact,  confronted,  as  later  disclosed  by  the 
finding  made.  The  requirement  that  in  an  adversary 
proceeding  specific  reference  be  made,  is  essential  to 
the  preservation  of  the  substantial  rights  of  the  par¬ 
ties. 

*  •  •  # 

“The  general  notice  that  the  Commission  would  rely 
upon  the  voluminous  annual  reports  i-s  tantamount  to 
giving  no  notice  whatsoever.  The  matter  improperly 
treated  as  evidence  may  have  been  an  important  factor 
in  the  conclusions  reached  by  the  Commission.  The 
order  must,  therefore,  be  held  void.”  (Italics  sup¬ 
plied) 

In  Ohio  Bell  Tele.  Co.  v.  Public  Utilities  Comm.,  301  U.  S. 
292,  the  Supreme  Court  reversed  a  decree  affirming  rate  or¬ 
ders  on  the  ground  that  the  Commission  withheld  from  the 
record  “the  evidential  facts  that  it  has  gathered  here  and 
there”  from  “journals  and  tax  lists,”  and  said  that  “This 
will  never  do  if  hearings  and  appeals  are  to  be  more  than 
empty  forms”  (page  303).  In  American  Employers  Ins. 
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Co.  v.  Comm,  of  Ins.,  10  N.  E.  (2d)  76,  298  Mass.  130,  in 
which  the  facts  are  strikingly  applicable  to  the  case  at  bar, 
the  Supreme  Court  of  Massachusetts  annulled  a  rate  order 
of  the  Commissioner  of  Insurance  on  the  ground  that  his 
order  was  based  upon  the  report  of  his  examiners  which 
was  not  placed  in  evidence  (p.  80). 

See  also  Chicago  Junction  Case ,  264  U.  S.  258,  263,  265, 
and  West  Ohio  Gas  Co.  v.  Public  Utilities  Comm.,  42  F.  (2d) 
899,  900  (D.  C.  Ohio,  1929). 

This  Court  in  Norris  <£  Hirshberg  v.  S.  E.  C ., - U.  S. 

App.  D.  C. - ,  160  F.  (2d)  15,  applied  the  principles  laid 

down  in  the  Abilene  case,  supra,  and  in  Morgan  v.  United 
States .  298  U.  S.  468,  as  follows  (Footnote  3  of  opinion) : 

“In  Morgan  v.  United  States,  29S  U.  S.  468  *  *  *,  the 
Supreme  Court  discussed  the  procedural  requirements 
of  a  case  such  as  this  before  an  administrative  agency 
...  It  is  held  that  there  must  be  a  full  hearing-  which 
is  ‘designed  to  afford  the  safeguard  that  the  one  who 
decides  shall  be  bound  in  good  conscience  to  consider 
the  evidence,  to  be  guided  by  that  alone,  and  to  reach 
his  conclusion  uninfluenced  bv  extraneous  considera- 

m 

tions  .  .  .  Nothing  can  be  treated  as  evidence  which  is 
not  introduced  as  such  (citing  Abilene  case)  #  *  V 

“Again  we  find  the  Supreme  Court  saying  that  ‘.  . .  the 
weight  ascribed  by  the  law  to  the  findings — their  con¬ 
clusiveness  when  made  within  the  sphere  of  the  author¬ 
ity  conferred — rests  upon  the  assumption  that  the  offi¬ 
cer  who  makes  the  findings  has  addressed  himself  to 
the  evidence,  and  upon  that  evidence  has  conscien¬ 
tiously  reached  the  conclusions  which  he  deems  it  to 
justify.’ 

“We  conclude,  therefore,  that  the  Commission  has  no 
right  to  consider  any  evidence  except  that  which  was 
adduced  at  the  hearing,  and  that  it  must  consider  all 
the  evidence  which  was  so  adduced,  and  must  base  its 
decision  upon  that  evidence  alone.” 

We  have  in  this  case  more  vital  and  deeply-rooted  vice 
than  was  present  in  any  of  the  cases  referred  to  above,  for 
in  this  case  the  Superintendent’s  order  is  based  upon  data 
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outside  of  the  record  and  unsupported  by  any  evidence 
introduced  as  such. 

C.  An  Administrative  Rate-Making  Body  Cannot  Disre¬ 
gard  Expenses  Actually  Incurred  In  The  Exercise  Of  The 
Judgment  Of  The  Companies,  In  The  Absence  Of  Proof  Of 
Waste,  Negligence  Or  Bad  Faith. 

The  record  is  clear  that  the  Superintendent  promulgated 
his  rate-reduction  order  on  the  basis  of  an  arbitrary  ex¬ 
pense  figure  of  $4,955,165,  wholly  unsupported  by  any  evi¬ 
dence,  he  having  found  that  the  actual  expenses  of  the  com¬ 
panies  doing  business  in  the  District  of  Columbia,  for  the 
period  under  review,  were  $6,002,418.  (See  pages  16-17,  su¬ 
pra)  This  action  by  the  Superintendent  is  a  revealing  illus¬ 
tration  of  the  inherent  vice  in  the  procedure  followed  by  him. 
As  stated  by  the  Court  below,  “the  vital  defect  in  the  pro¬ 
cedure  adopted  by  the  Superintendent  is  graphically  and 
vividly  illustrated  by  the  dispute  between  the  parties  over 
the  proper  expense  ratio  which  should  be  employed  in  com¬ 
puting  the  amount  of  expenses  with  which  the  Companies 
are  to  be  credited”  (App.  284). 

It  is  well  settled  that  an  administrative  rate-making  body, 
in  determining  reasonable  rates,  must  give  heed  to  all  legiti¬ 
mate  expenses  actually  incurred.  In  the  absence  of  evi¬ 
dence  indicating  waste  or  bad  faith,  an  administrative  body 
cannot  substitute  its  direction  as  to  what  expenses  should 
be  for  the  expenses  actually  incurred  in  the  exercise  of  the 
judgment  of  the  companies  involved.  (Findings  #10  and 
11,  undisputed  by  the  Superintendent,  clearly  indicate  there 
was  no  such  evidence  in  the  case  at  bar — app.  295-6). 

In  West  Ohio  Gas  Co.  v.  Public  Utilities  Commission,  294 
U.  S.  63,  the  company  sought  to  set  aside  a  rate  reduction 
order  of  the  Commission  on  the  ground,  inter  alia,  that  in 
reaching  its  determination  as  to  what  reasonable  rates 
should  be  the  Commission  had  arbitrarily  cut  the  expense 
incurred  in  procuring  new  business.  In  finding  that  this 
action  on  the  part  of  the  Commission  was  unwarranted,  the 
Court  said  (p.  72) : 
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“The  company  made  claim  to  expenses  incurred  in 
procuring  new  business  or  in  the  endeavor  to  procure 
it,  such  expenses  amounting  on  the  average  to  $12,000 
a  year.  The  commission  did  not  question  the  facts  of 
payment,  but  cut  down  the  allowance  to  $5,000  a  year 
on  the  ground  that  anything  more  wTas  unnecessary  and 
wasteful.  The  criticism  has  no  basis  in  evidence ,  either 
direct  or  circumstantial.  Good  faith  is  to  be  presumed 
6n  the  part  of  the  managers  of  a  business.  (Citing 
case)  In  the  absence  of  a  shcunng  of  inefficiency  or 
improvidence ,  a  court  will  not  substitute  its  judgment 
for  theirs  as  to  the  measure  of  a  prudent  outlay.  (Cit¬ 
ing  cases)”  (Italics  supplied) 

The  company  also  proved  that  it  suffered  a  9%  loss  an¬ 
nually  through  the  leakage  of  gas.  Without  any  evidence 
to  support  it,  the  Commission  reduced  this  percentage  to 
7%.  The  Court  said  (p.  68) : 

“A  public  utility  will  not  be  permitted  to  include  neg¬ 
ligent  or  wasteful  losses  among  its  operating  charges. 
The  waste  or  negligence ,  however,  must  be  established 
by  evidence  of  one  kind,  or  another,  either  direct  or  cir¬ 
cumstantial.  In  all  the  pages  of  this  record,  there  is 
neither  a  word  nor  a  circumstance  to  charge  the  man¬ 
agement  with  fault.  .  .  .  Without  anything  to  suggest 
that  there  was  such  an  issue  in  the  case,  the  commission 
struck  off  2  per  cent.:  it  might  with  as  much  reason 
have  struck  off  4  or  6.  This  was  ivholly  arbitrary.” 
(Italics  supplied) 

In  Southwestern  Bell  Telephone  Co.  v.  Public  Service 
Commission  of  Missouri,  262  U.  S.  276,  the  Court  reversed 
a  judgment  sustaining  the  Commission’s  rate-reduction  or¬ 
der  on  the  ground,  among  others,  that  in  determining  a  fair 
return  the  Commission  arbitrarily  disallowed  an  actual  ex¬ 
penditure  of  $174,048.  The  Court  held  that  in  determining 
reasonable  telephone  rates  the  Commission  may  not  ignore 
any  operating  expenses  of  the  telephone  company,  and  that 
“It  must  never  be  forgotten  that  while  the  state  may  regu¬ 
late  ...  it  is  not  clothed  with  the  general  power  of  manage¬ 
ment  incident  to  ownership”  and  is  not  empowered  “to 
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substitute  its  judgment  for  that  of  the  directors  of  the  cor¬ 
poration  (page  289).”  To  similar  effect  see  Banton  v.  Belt 
Line  By.  Cory.,  268  U.  S.  413,  421;  Interstate  Commerce 
Commission  v.  Chicago  G.  W.  Ry.  Co.,  209  U.  S.  108, 118-19 : 
Northern  Pacific  Ry.  v.  Dept,  of  Public  Works,  268  U.  S.  39, 
43-5;  Edison  Light  <0  Power  Co.  v.  Driscoll,  25  F.  Supp. 
192,  196  (Stat.  Ct.,  D.  C.,  E.  D.  Pa.,  1938). 

The  proper  approach,  consonant  with  the  views  of  the 
authorities  cited  above,  was  decided  by  this  Court  in  Clarks¬ 
burg -Columbus  Short  Route  B.  Co.  v.  Woodring ,  67  App. 
D.  C.  44,  89  F.  (2d)  788.  There  this  Court  held  that  “the 
just  and  reasonable  rate  .  .  .  is  not  the  rate,  at  which  the 
most  cheaply  operated  road,  is  run,  nor  the  rate  at  ivhich  the 
road  with  most  costly  operation  is  run,  but  rather  the  rate  at 
which  the  average  road  can  be  successfully  operated,”  and 
that  in  the  fixing  of  rates  “the  authority  exercising  this 
power  must  always  proceed  upon  the  well-settled  principles 
of  law  and  equity  and  not  upon  mere  arbitrary  discretion” 
(pp.  49-50). 


POINT  III. 

The  Power  of  the  Court  in  Reviewing  Rate-Making  Orders, 
as  in  the  Case  at  Bar,  is  Limited  to  a  Determination  of 
Whether  the  Administrative  Agency  Acted  Within  Its 
Statutory  and  Constitutional  Authority.  Unless  Other¬ 
wise  Provided  by  Statute,  the  Court  Has  No  Power  to 
Try  the  Issues  De  Novo.  The  Only  Proper  Forum  for 
a  Full  Hearing  on  All  the  Issues  Pertinent  to  the  Ne¬ 
cessity  for  an  Adjustment  of  Rates  is  Before  the  Su¬ 
perintendent  of  Insurance. 

The  power  of  the  Court  below,  in  the  type  of  review  be¬ 
fore  it,  is  set  forth  in  Interstate  Commerce  Commission  v. 
Union  Pacific  R.  R.  Co.,  222  U.  S.  541: 

“There  has  been  no  attempt  to  make  an  exhaustive 
statement  of  the  principle  involved,  but  in  cases  thus 
far  decided,  it  has  been  settled  that  the  orders  of  the 
Commission  are  final  unless  (1)  beyond  the  power 
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which  it  could  constitutionally  exercise;  or  (2)  beyond 
its  statutory  power;  or  (3)  based  upon  a  mistake  of 
law.  But  questions  of  fact  may  be  involved  in  the  de¬ 
termination  of  questions  of  law,  so  that  an  order,  reg¬ 
ular  on  its  face,  may  be  set  aside  if  it  appears  that  (4) 
the  rate  is  so  low  as  to  be  confiscatory  and  in  violation 
of  the  constitutional  prohibition  against  taking  prop¬ 
erty  without  due  process  of  law;  or  (5)  if  the  Com¬ 
mission  acted  so  arbitrarily  and  unjustly  as  to  fix  rates 
contrary  to  evidence,  or  without  evidence  to  support  it; 
or  (6)  if  the  authority  therein  involved  has  been  exer¬ 
cised  in  such  an  unreasonable  manner  as  to  cause  it  to 
be  within  the  elementary  rule  that  the  substance,  and 
not  the  shadow,  determines  the  validity  of  the  exercise 
of  the  power.  (Citing  cases)  ” 

The  Superintendent  argues  (Supt.  Br.  48-9)  that  there  was 
not  lack  of  due  process  in  this  case  since  the  companies 
did  not  prove  that  the  rates  fixed  by  the  order  were  confisca¬ 
tory,  (The  Court  below  held  merely  that  although  it  was 
contended  the  order  would  result  in  an  underwriting  loss, 
on  the  average,  it  was  incumbent  upon  the  individual  com¬ 
panies  to  demonstrate  confiscation  as  to  them  severally — 
app.  286-8).  The  Superintendent’s  argument  is  patently 
fallacious.  The  issue  of  confiscation  in  a  rate-making  case 
(not  an  issue  on  this  appeal)  is  secondary  to  the  issue 
whether  the  rate  order  is  based  upon  evidence  and  results 
from  a  full  and  fair  hearing.  As  stated  by  the  Court  in 
Railroad  Commission  v.  Pacific  Gas  &  Elec.  Co.,  302  U.  S. 
388  (393-4) : 

''When  the  rate-making  agency  of  the  state  gives  a 
fair  hearing,  receives  and  considers  the  competent  evi¬ 
dence  that  is  offered ,  affords  opportunity  through  evi¬ 
dence  and  argument  to  challenge  the  result,  and  makes 
its  determination  upon  evidence  and  not  arbitrarily, 
the  requirements  of  procedural  due  process  are  met , 
and  the  question  that  remains  for  this  Court,  or  a 
lower  federal  court,  is  . . .  whether  the  rates  it  fixes  will 
result  in  confiscation.”  (Italics  supplied) 
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It  is  a  corollary  of  the  principle  announced  in  the  forego¬ 
ing  decisions  that,  unless  otherwise  provided  by  the  par¬ 
ticular  statute,  the  court  has  no  power  to  try  the  issues  de 
novo.  The  general  rule  is  stated  in  51  Corpus  Juris  82: 
“Except  when  otherwise  provided  by  statute,  the  court 
will  not  hear  new  or  additional  evidence  for  the  purpose  of 
reviewing  the  conclusions  of  the  commission.’ ’  The  rule 
was  applied  in  Tagg  Brothers  v.  U.  S.,  280  U.  S.  420  (444) : 
“To  allow  his  findings  to  be  attacked  or  supported  in  court 
by  new  evidence  would  substitute  the  court  for  the  adminis¬ 
trative  tribunal  as  the  rate-making  body.”  In  Shields  v. 
Utah  Idaho  R.  Co.,  305  U.  S.  177,  the  Court  held  that  there 
was  no  right  to  a  trial  de  novo,  and  said  (pp.  184-5)  j  “As 
this  authority  was  validilv  conferred  upon  the  Commission, 
the  question  on  judicial  review  would  be  simply  whether  the 
Commission  had  acted  within  its  authority.”  See  also  New 
England  T.  &  T.  Co.  v.  Dept,  of  Public  Utilities,  262  Mass. 
137 ;  Donham  v.  Public  Service  Commission,  232  Mass.  309, 
122  N.  E.  397,  406;  Denver  Union  Stockyard  Co.  v.  U.  S.,  57 
F.  (2d)  735,  739  (D.  C.  Colo.). 

An  exception  to  the  rule  is  presented  only  where  the 
judicial  review  of  the  administrative  order  involves  consti¬ 
tutional  questions,  such  as  confiscation,  in  which  case  the 
complainant  may  adduce  new  evidence  with  respect  to  the 
constitutional  question  and  the  defendant  is  limited  to  con¬ 
troverting  same.  Baltimore  &  Ohio  R.  Co.  v.  U.  S.,  9  F. 
Supp.  181, 190,  affirmed  298  U.  S.  349,  364. 

The  Rating  Act  does  not  provide  for  a  trial  de  novo  upon 
appeal.  It  provides  for  an  “appeal  to  the  Commissioners 
of  the  District,  or”  the  right  “to  contest  the  validity  of  such 
order  ...  in  any  court  of  competent  jurisdiction”  (App.  2). 
Section  35-1348  of  the  District  of  Columbia  Code  provides 
that  upon  appeal  to  the  Commissioners  “they  shall  not  be 
required  to  take  evidence.”  Section  35-1349,  which  pro¬ 
vides  for  the  right  to  “contest  the  validity  of  the  same  in 
any  court  of  competent  jurisdiction  by  appeal  or  through 
any  other  appropriate  proceedings,”  clearly  refers  to  a 
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judicial  remedy  with  no  provision  therein  for  a  de  novo 
trial. 

The  Superintendent,  in  Point  VI  of  his  brief,  argues  that 
the  due  process  clause  was  not  violated  in  this  case  by  rea¬ 
son  of  his  failure  to  afford  the  companies  a  hearing  since 
they  had  a  right  to  appeal  to  the  District  Commissioners 
(Supt.  Br.  48).  He  contends  that  the  companies  had  nar¬ 
rowed  the  issue  before  the  Court  as  to  the  alleged  confisca¬ 
tory  nature  of  the  order  and  that  they  “should  have  at  least 
sought  the  remedy  before  the  District  Commissioners  to 
‘see  what  happens’.”  (Supt.  Br.  48)  There  are  several  inher¬ 
ent  fallacies  in  this  contention:  First ,  the  Rating  Act  pro¬ 
vides  for  appeal  to  the  Commissioners,  or,  in  the  alternative, 
the  right  to  contest  the  validity  of  the  Superintendent’s 
action  in  the  courts.  Although  Section  35-1348  of  the  District 
Code  provides  for  appeal  to  the  Commissioners,  it  states  in 
part,  “except  the  appeal  provided  for  herein  shall  not 
affect  the  right  to  proceed  under  the  provisions  of  Section 
35-1349.”  Section  35-1349  provides  for  contesting  the 
validity  of  the  order  in  a  court  of  competent  jurisdiction 
by  appeal  or  through  any  other  appropriate  proceeding. 
Second,  the  Superintendent  conceded  below  that  the  com¬ 
panies  had  the  right  to  a  remedy  by  court  proceeding  without 
first  resorting  to  the  Commissioners.  In  analyzing  the  pro¬ 
visions  of  the  Rating  Act  the  Superintendent  in  his  brief 
below  filed  June  10, 1946,  said  in  part  (Supp.  54) :  “The  stat¬ 
utory  remedy  provides  that  an  aggrieved  party  may  appeal 
to  the  Commissioners  of  the  District  of  Columbia  in  any  in¬ 
formal  manner.  It  also  provides  that  the  aggrieved  party 

mav  then  contest  the  validitv  of  the  action  in  the  courts  or  it 
*  * 

may  contest  the  validity  of  the  action  in  the  courts  without 
resorting  to  the  appeal  to  the  Commissioners.”  (Italics 
supplied)  Third,  he  made  no  such  point  in  his  plead¬ 
ings  or  in  the  trial  of  the  case  below.  Fourth,  he  made 
no  such  point  in  his  statement  of  points  relied  upon  oh  this 
appeal  (Supt.  Br.  13-14).  Fifth,  the  Superintendent  pre¬ 
pared  no  record  from  which  an  appeal  could  have  been 
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taken  to  the  Commissioners.  Sixth ,  the  companies  did  not 
limit  the  issues  presented  to  the  Court  to  the  one  of  confis¬ 
cation,  but  presented  questions  as  to  the  right  to  a  full  and 
fair  hearing  before  the  Superintendent  and  as  to  the  alleged 
violations  by  the  Superintendent  of  his  power  under  the 
Rating  Act.  Seventh ,  we  are  dealing  here  with  a  statute 
which  contemplates  a  full  hearing  before  the  Superintend¬ 
ent  and  no  other  forum.  It  is  the  Superintendent  alone  who 
is  clothed  with  the  legislative  power  under  the  Rating  Act 
“to  investigate  the  necessity  for  an  adjustment  of  rates." 
Eighth ,  the  Rating  Act  in  question  contains  no  provision 
for  a  stay  of  an  order  pending  review  by  the  Commission¬ 
ers.  Following  the  institution  of  this  action,  the  Superin¬ 
tendent  vigorously  contested  the  companies’  motion  for  a 
stay  pending  review  and  therein  conceded  the  right  of  the 
companies  to  contest  the  order  in  the  manner  they  did. 
(Supp.  to  Brief,  52) 

In  referring  to  the  possible  appeal  to  the  District  Com¬ 
missioners  the  Superintendent  states  (Supt.  Br.  46) : 
“When  the  Superintendent  granted  the  companies  a  hear¬ 
ing  they  wTere  advised  that  the  October  order  was  not  final 
and  that  no  effort  would  be  made  to  compel  compliance  with 
it  so  long  as  it  was  under  review  (app.  159).”  App.  159, 
however,  reads  as  follows:  “Therefore,  no  action  will  be 
taken  by  the  department  looking  to  the  enforcement  of  the 
October  29,  1945,  order  so  long  as  that  order  is  under  re¬ 
view  by  the  Superintendent  of  Insurance.’ ’  The  reference 
is  to  a  review  by  the  Superintendent  while  the  informal 
proceedings  were  pending  before  him,  and  not  to  a  review 
by  the  District  Commissioners.  The  Superintendent  for 
the  first  time  presents  a  question  to  this  Court  which  he 
failed  to  present  to  the  Court  below  and  which  he  there  con¬ 
ceded  did  not  exist. 

Finally,  the  Superintendent’s  implied  contention  to  the 
effect  that  the  companies  had  the  right  to  a  de  novo  hearing 
on  appeal  is  plainly  in  error.  As  indicated  above,  the  com¬ 
panies  were  not  required  under  the  Act  to  appeal  to  the 
District  Commissioners.  They  had  the  clear  alternative 
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right  under  the  Act  either  to  appeal  to  the  Commissioners 
or  to  the  Court.  If  they  appealed  to  the  Court,  as  they 
did,  it  is  clear  from  the  above  authorities  that  they  had  no 
right  to  a  de  novo  trial;  and  if  they  had  appealed  to  the 
District  Commissioners,  they  would  not  have  had  the  right 
to  a  de  novo  hearing,  for  Section  35-1348  expressly  provides 
that  the  Commissioners  “shall  not  be  required  to  take  evi¬ 
dence  on  such  appeal.  ’  ’ 


POINT  IV. 

Appellant’s  Citations  Distinguished. 

As  To  Appellant's  Point  1. 

Appellant  cites  cases  to  the  effect  that  “reasonable  no¬ 
tice”  satisfies  the  due  process  requirement  of  notice,  and 
that  an  “insufficient  notice”  may  be  waived.  Appellee’s 
have  no  quarrel  with  these  general  propositions,  but  it  is 
clear  that  they  have  no  applicability.  The  matter  of  notice 
is  merely  incidental  to  the  main  issue  on  this  appeal.  The 
inadequacy  of  the  notice  in  this  case  is  but  an  illustration 
of  the  general  character  of  the  proceedings  taken  by  the 
appellant. 

None  of  the  decisions  cited  by  appellant  deals  with  a  rate 
case,  nor  involves  a  case  in  which  a  full  and  fair  hearing 
was  not  afforded,  nor  embraces  a  situation  which  is  in  any 
way  analogous.  Anderson  National  Bank  v.  Luckett,  321 
U.  S.  233;  Brahy  v.  Federal  Radio  Commission,  59  F.  (2d) 
879;  Plymouth  Coal  Co.  v.  Pennsylvania,  232  U.  S.  531; 
Voeller  v.  Neilston,  311  U.  S.  531 ;  National  Labor  Relations 
Board  v.  Mackey  Radio ,  304  U.  S.  333;  Milliken  v.  Meyer , 
311  U.  S.  457 ;  Dohany  v.  Rogers,  281  U.S.  362 ;  Hurwitz  v. 
North,  271  U.  S.  40;  Pearson  v.  Walling,  138  F.  (2d)  655. 

As  To  Appellant's  Point  II. 

Appellant’s  Point  XI  is  to  the  effect  that  due  process  does 
not  require  a  hearing  at  the  initial  stage  or  at  any  partic¬ 
ular1  point  in  an  administrative  proceeding.  The  appellees 
do  not  concede  that  this  proposition  is  applicable  to  every 
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type  of  administrative  proceeding,  particularly  adversary 
proceedings  like  rate  cases,  but  respectfully  submit  that  it 
is  not  necessary  to  debate  this  point  since  it  is  not  an  essen¬ 
tial  issue  on  this  appeal.  As  set  forth  hereinabove,  appel¬ 
lees  contend  and  the  Court  below  held  that  they  were  not 
afforded  a  proper  hearing  at  any  stage  of  the  proceedings. 

The  decisions  cited  by  appellant  cover  a  variety  of  situa¬ 
tions,  none  of  which  is  applicable  on  this  appeal.  Not  one 
of  them  involves  rate  adjustment  proceedings.  Phillips  v. 
Commissioner,  283  U.  S.  589,  involves  a  tax  levy.  It  is  well 
established  that  summary  procedure  is  permissible  in  the 
collection  of  the  revenue,  with  the  right  to  a  de  novo  trial 
on  review.  The  same  general  principle  applies  in  Utley  v. 
City  of  St.  Petersburg,  292  U.  S.  106,  involving  the  levy  of 
a  real  estate  assessment,  and  to  Bailey  v.  Anderson,  326 
U.  S.  203,  which  merely  affirms  the  principle  that  in  a  con¬ 
demnation  proceeding  the  entry  on  the  property  may  pre¬ 
cede  the  hearing  on  the  issue  of  just  compensation.  Hall  v. 
Geiger-Jones  Co.,  242  U.  S.  539;  New  Jersey  Ex  Rel.  State 
Board  of  Milk  Control,  118  N.  J.  Eq.  504;  and  Bourjois  v. 
Chapman ,  301  U.  S.  183  involve  licensing  statutes  under  the 
police  power  of  the  State,  and  are  in  no  way  analogous. 
Coffin  Bros.  v.  Bennett,  277  U.  S.  29,  involves  a  statute  au¬ 
thorizing  the  issuance  of  execution  against  a  bank  stock¬ 
holder  failing  to  pay  an  assessment.  It  was  held  this  is 
not  in  violation  of  due  process  since  the  stockholder  is  given 
the  right  to  be  heard  before  the  execution  is  carried  into  ef¬ 
fect.  To  the  same  general  effect  are  Mclnnes  v.  McKay, 
279  U.  S.  820,  involving  attachment  of  property  in  advance 
of  judgment;  American  Surety  Co.  v.  Baldwin,  287  U.  S. 
156,  involving  entry  of  judgment  on  a  surety  bond  which 
provided  for  such  entry  without  notice  under  certain  condi¬ 
tions  ;  and  Anderson  National  Bank  v.  Luckett,  321  U.  S. 
233,  involving  a  statute  creating  a  lien  against  abandoned 
bank  deposits.  Giese  v.  U'nited  States,  79  U.  S.  App.  D.  C. 
126, 143  F.  (2d)  633,  merely  holds  that  an  order  for  induc¬ 
tion  issued  without  hearing  is  not  a  denial  of  due  process 
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since  the  defendant  has  the  right  of  habeas  corpus.  The 
decisions  in  Bowles  v.  Willmgham,  321  U.  S.  503  and  Yakus 
v.  U.  S.,  321  U.  S.  414,  were  predicated  in  large  measure 
upon  the  proposition  that  the  rent  control  statute  was  a  war 
emergency  measure,  the  Act  nevertheless  providing  for  a 
protest  by  any  landlord  and  a  full  hearing  in  connection 
therewith.  In  Opp  Cotton  Mills  v.  Administrator ,  312  U.  S. 
126,  involving  the  Fair  Labor  Standards  Act,  a  distinction 
was  made  between  proceedings  by  the  administrator  him¬ 
self  in  which  case  full  hearings  were  accorded,  and  proceed¬ 
ings  by  the  industry  committee  which  merely  acted  as  a 
recommendatory  body.  Inland  Empire  District  Council  v. 
Mill  is,  325  U.  S.  697,  involved  certification  of  bargaining 
representatives  under  the  National  Labor  Relations  Act 
prior  to  full  hearings  before  the  Board.  United  States  v. 
Illinois  Central  Railroad,  291  U.  S.  457,  merely  held  that 
the  Interstate  Commerce  Commission  had  the  power  under 
the  Inland  Waterways  Corporation  Act  to  require  railroad 
carriers  to  participate  in  through  routes  and  joint  rates 
with  water  carriers,  with  the  right  to  any  carrier  on  com¬ 
plaint  to  secure  a  full  hearing  before  the  Commission. 

As  to  Appellant’s  Point  HE. 

In  this  point  appellant  argues  that  appellees  were  given 
the  opportunity  to  present  evidence  following  the  promul¬ 
gation  of  the  order.  As  indicated  in  Points  I  and  II  of  this 
brief,  this  argument  is  specious  since  a  full  hearing  requires 
more  than  an  opportunity  to  present  evidence.  Among 
other  distinguishing  features,  in  none  of  the  cases  cited  by 
appellant  was  there  any  issue  to  the  effect  that  the  adminis¬ 
trative  agency  failed  to  introduce  evidence  in  support  of  its 
order,  with  full  opportunity  for  cross-examination  and  re¬ 
buttal.  Louisville  Gas  <&  Elec.  Co.  v.  Federal  Power  Com¬ 
mission,  129  F.  (2d)  126;  United  States  v.  Burleson,  255 
U.  S.  407;  Inland  Empire  District  Council  v.  Millis,  325 
U.  S.  697 ;  National  Labor  Relations  Board  v.  Donnelly 
Garment  Co.,  329  U.  S.  — ,  67  S.  Ct.  756. 
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As  to  Appellant’s  Point  IV. 

In  this  point  appellant  argues  that  the  so-called  hearing 
given  appellees  as  a  matter  of  grace  met  all  the  require¬ 
ments  of  due  process.  We  need  merely  refer  to  Points  I 
and  II  of  this  brief  for  reply.  None  of  the  decisions  cited 
supports  his  contention.  In  every  case  cited,  save  one,  it 
clearly  appears  there  was  a  full  and  fair  hearing  and  that 
the  order  was  hosed  upon  evidence  introduced  at  the  hear¬ 
ing  with  full  opportunity  to  cross-examine  and  rehut. 
Monongahela  Bridge  Co.  v.  U.  S.,  216  U.  S.  177,  194;  New 
England  Divisions  Case,  261  U.  S.  184,  200,  203-4;  Vinson 
v.  Washington  Gas  Light  Co.,  321  U.  S.  489,  493;  American 
Toll  Bridge  Co.  v.  Railroad  Commission,  307  U.  S.  486,  492; 
National  Labor  Relations  Board  v.  Donnelly  Garment  Co., 
329  U.  S.  — ;  Railroad  Commission  v.  Pacific  Gas  <&  Elec. 
Co.,  302  U.  S.  388,  393-401.  In  the  one  case  in  which  a  hear¬ 
ing  was  not  accorded,  this  Court  found  that  due  process  had 
been  denied  on  that  very  ground.  Clarkshurg-Columbus 
Short  Route  Bridge  Co.  v.  Woodring,  67  App.  D.  C.  44,  89 
F.  (2d)  788.  (See  Point  I  of  this  brief). 

As  to  Appellant’s  Point  V. 

In  this  point  appellant  argues  that  appellees  suffered  no 
harm  because  the  “hearing”  was  subsequent  to  the  issuance 
of  the  original  order.  Here  again  the  primary  fallacy  in  ap¬ 
pellant’s  argument  is  the  assumption  that  the  so-called 
“hearing”  which.  w*as  given  appellees  as  a  matter  of  grace 
constituted  the  kind  of  hearing  required  under  the  Rating 
Act  by  due  process.  Appellant  cites  two  cases  on  this  point, 
neither  of  which  supports  his  contentions.  Morgan  v.  U.  S., 
304  U.  S.  1,  is  in  fact  one  of  the  authorities  upon  which  ap¬ 
pellees  rely  on  this  appeal,  (see  Points  I  and  II  of  this 
brief).  In  Federal  Power  Commission  v.  Natural  Gas  Pipe¬ 
line  Co.,  315  U.  S.  575,  the  opinion  clearly  states  that  full 
hearings  were  had,  that  the  Commission’s  order  was  based 
upon  evidence  from  witnesses  submitted  by  the  Commission 
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and  that  full  opportunity  to  cross-examine  was  accorded 
(pp.  5S3-4). 

As  to  Appellant’s  Point  VI. 

The  Point  reads:  “In  the  absence  of  actual  or  threat¬ 
ened  injury  there  is  no  violation  of  the  Constitution.  Re¬ 
view  before  order  becomes  operative  satisfies  due  process.” 
The  cases  cited  are  not  in  point. 

United  States  v.  Illinois  Central  Railroad  Co.,  291  U.  S. 
457^  is  not  in  point.  In  the  case  at  bar  opportunity  for  full 
and  fair  hearing  was  not  given  before  the  order  became  op¬ 
erative.  The  case  cited  holds  that  it  was  the  duty  of  the 
Coiinnissioner  to  grant  a  hearing  before  the  rates  become 
effective  or  suspend  the  order  until  the  matter  was  decided. 

Inland  Empire  District  Council  v.  Millis,  325  U.  S.  697, 
did  not  involve  the  subject  matter  of  rates.  The  proceed¬ 
ings  were  essentially  informal,  not  adversary.  There  w^as 
no  contention  that  there  had  not  been  a  full  and  fair  hear¬ 
ing. 

Marquette  Cement  Manufacturing  Co.  v.  Federal  Trade 
Commission,  147  F.  (2d)  589,  is  not  in  point.  The  Federal 
Trade  Commission,  under  Title  15  U.  S.  C.  A.  Sec.  45  (b) 
and  (c),  is  required  to  hold  hearings  on  evidence,  certify 
the  record  to  the  Court,  and  the  Court  is  given  the  statutory 
power  to  enter  a  decree  affirming,  modifying  or  setting 
aside  the  order  of  the  Commission.  It  is  also  given  the 
statutory  power  to  direct  the  reopening  of  a  case  for  the 
production  of  additional  evidence  not  already  heard  by 
the  Commission. 

In  Re  620  Church  Street  Corp.,  299  U.  S.  24,  did  not  in¬ 
volve  a  rate-making  case,  nor  the  contention  that  the  peti¬ 
tioners  were  denied  a  full  and  fair  hearing.  The  basis  of 
the  Court’s  statement  cited  in  appellant’s  brief  is  the  fol¬ 
lowing  from  the  Court  opinion  (page  27) : 

‘  ‘  Here  the  controlling  finding  is  not  only  that  there  was 
no  equity  in  the  property  above  the  first  mortgage,  but 
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that  petitioners’  claims  were  appraised  by  the  court  as 
having  ‘no  value.’  There  was  no  value  to  be  pro¬ 
tected.” 

Anderson  National  Bank  v.  Luckett,  321  U.  S.  233  is  not 
a  rate-making  case  but  embraces  the  transfer  to  the  protec¬ 
tive  custody  of  the  State  of  abandoned  bank  deposits.  The 
bank  was  relieved  of  liability  but  the  depositor  received  a 
claim  against  the  State.  The  Court  there  said  (page  242) : 

.  .  it  cannot  be  assumed  that  the  mere  substitution 
of  the  state  as  the  debtor  will  deprive  the  depositors  of 
their  property,  or  impose  on  them  an  unconstitutional 
burden.” 

Betts  v.  Brady,  316  U.  S.  455,  is  not  a  rate  case  but  in¬ 
volves  the  question  of  the  refusal  of  the  State  Court  to  ap¬ 
point  counsel  to  represent  an  indigent  defendant  at  a  trial 
at  which  he  was  convicted  of  robbery.  The  Court  held  upon 
the  facts  in  the  case  that  the  defendant  was  not  denied  due 
process  of  law. 

Dayton  Poiver  <&  Light  Co.  v.  Public  Utilities  Commis¬ 
sion,  292  U.  S.  290,  is  not  in  point.  First,  there  were  hear¬ 
ings  between  June  17,  1929  and  November  3,  1932.  Testi¬ 
mony  and  evidence  were  introduced  and  read  into  the  rec¬ 
ord  (293).  Second,  there  was  no  contention  in  the  case  that 
the  Company  was  not  given  a  full  and  fair  hearing.  Third, 
the  Court  found  that  the  findings  of  the  Commission  were 
amply  supported  by  the  evidence. 

At  page  48  of  appellant’s  brief  a  number  of  cases  are 
cited  for  the  proposition  there  stated  as  follows:  “If  the 
total  effect  of  a  rate  order  cannot  be  said  to  be  unjust  and 
unreasonable,  judicial  inquiry  is  at  an  end.”  The  cases  are 
not  in  point.  They  embrace  situations,  in  the  main,  in  which 
full  and  fair  hearings  had  been  had  and  the  findings  of  the 
administrative  body  were  held  to  be  supported  by  the  evi¬ 
dence. 

In  Federal  Power  Commission  v.  Natural  Gas  Pipeline 
Co.,  315  U.  S.  575,  one  of  the  cases  cited  on  page  48  of 
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appellant’s  brief,  the  correct  rule  is  stated  by  the  Court 
succinctly  as  follows  (page  586) : 

“Once  a  fair  hearing  has  been  given,  proper  findings 
made  and  other  statutory  requirements  satisfied,  the 
courts  cannot  intervene  in  the  absence  of  a  clear  show- 
1  ing  that  the  limits  of  due  process  have  been  over¬ 
stepped.” 

And  at  page  583 : 

“The  first  prerequisite  to  an  order  by  the  Commission 
is  that  it  shall  be  preceded  by  a  hearing  and  findings.” 

At  page  49  of  appellant’s  brief  he  cites  the  case  of  Market 
Street  Railway  Co.  v.  Railroad  Commission ,  324  U.  S.  548. 
This  case  is  not  in  point.  The  Court  stated  the  following 
(page  562) : 

“Due  process,  of  course,  requires  that  commissions 
proceed  upon  matters  in  evidence  and  that  parties 
have  opportunity  to  subject  evidence  to  the  test  of 
cross-examination  and  rebuttal.” 

At  pages  .48  and  49  of  appellant’s  brief  he  cites  the  fol¬ 
lowing  cases:  Highland  Farms  Dairy  v.  Agnew,  300  U.  S. 
60S,  617 ;  Red  River  Broadcasting  Co.  v.  Federal  Communi¬ 
cations  Commission ,  69  App.  D.  C.  1,  98  F.  (2d)  282,  cert, 
den.  305  U.  S.  625;  Mallory  Coal  Co.  v.  National  Bituminous 
Coal  Commission ,  69  App.  D.  C.  166,  99  F.  (2d)  399;  North 
Laramie  Land  Co.  v.  Hoffman ,  268  U.  S.  276,  287.  They  are 
not  in  point  for  reasons  stated  in  Point  III  of  this  brief  at 
page  40. 

In  the  Mallory  Coal  Case  the  Court  said  (406) : 

“We  held  in  the  Sumatra  Case  that  the  order  of  the 
Commission  might  be  subjected  to  review  even  though 
no  hearing  was  held  and  no  findings  made  to  support 
the  order,  on  the  theory  that  under  the  circumstances 
of  that  case  it  was  the  duty  of  the  Commission  to  hold 
a  hearing  and  make  findings.  *  •  •  Thus,  it  is  not  the 
mere  arbitrary  occurrence  of  notice,  hearing  and  find¬ 
ings — or  the  absence  thereof — which  determines 


whether  an  order  is  reviewable,  but  rather  the  fact  that 
the  order  is  of  such  character  that  it  should  have  been 
preceded  by  a  hearing  and  supported  by  findings.” 

And,  as  was  said  by  the  Supreme  Court  in  United  States  v. 
Abilene  &  S.  Ry.  Co.,  265  U.  S.  274,  at  282: 

‘‘But,  in  the  absence  of  a  stay,  the  order  of  a  division 
is  operative,  and  the  filing  of  an  application  for  a  re¬ 
hearing  does  not  relieve  the  carrier  from  the  duty  of 
observing  an  order.  Despite  the  failure  to  apply  for 
a  rehearing,  the  court  had  jurisdiction  to  entertain  this 
suit.  Prendergast  v.  New’  York  Telephone  Co.,  262 
U.  S.  43,  48,  49,  43  Sup.  Ct.  466,  67  L.  Ed.  853.  Com¬ 
pare  Chicago  Rys.  Co.  v.  Illinois  Commerce  Commis¬ 
sion  (D.  C.)  277  Fed.  970,  974.” 

Anderson  Natl  Bank  v.  Duckett,  321  U.  S.  233 ;  Barry  v. 
Hall,  68  App.  D.  C.  350;  and  Ballard  v.  Hunter,  204  U.  S. 
241,  are  cited  for  the  proposition  that  due  process  does  not 
require  every  procedure  affecting  ownership  or  disposition 
of  property  to  be  exclusively  by  judicial  proceeding.  Ap¬ 
pellees  have  no  quarrel  with  this  proposition,  but  obviously 
it  is  not  in  point. 

As  to  Appellant’s  Point  VTI. 

In  appellant ’s  last  point  he  argues  in  effect  that  the  courts 
may  not  usurp  the  functions  of  administrative  agencies. 
This  is  a  proposition  with  which  appellees  have  no  quarrel 
(see  Point  III  of  this  brief).  Thus,  decisions  like  those  in 
Swayne  &  Hoyt  Ltd.  v.  U.  S.,  300  U.  S.  297,  and  Interstate 
Commerce  Commission  v.  Inland  W aterways  Corporation, 
319  U.  S.  671,  are  in  effect  authority  for  appellee’s  position 
on  this  appeal,  since  it  appears  that  full  hearings  were 
had,  and  the  Court  merely  held  that  its  sole  function  was 
to  decide  whether  the  Commission  had  acted  within  its  stat¬ 
utory  and  constitutional  authority.  In  Mississippi  Valley 
Barge  Line  Company  v.  U.  S.,  292  U.  S.  282,  there  had  been 
full  hearings  before  the  administrative  agency  and  on  re- 
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view  the  appellant  attempted  to  substitute  for  the  evidence, 
affidavits  and  other  data  not  in  evidence.  And  in  United 
States  v.  Interstate  Commerce  Commission,  60  App.  D.  C. 
267,  51  F.  (2d)  429,  the  Court  merely  held  that  the  forms  of 
relief  requested  by  the  Railroad  Company  were  not  appro¬ 
priate  and  that  in  any  event  the  action  was  premature  since 
it  was  made  prior  to  any  finding  by  the  Commission  upon 
the  substantive  issues  before  it. 

CONCLUSION. 

As  has  been  demonstrated  herein,  the  order  of  the  Court 
below  is  proper  and  should  be  affirmed. 

Abraham  Kaplan 

George  I.  Gross 
of 

Powers  Kaplan  &  Berger 

Paul  B.  Cromelin 

Francis  C.  Brooke 
of 

Cromelin,  Townsend  &  Kirkland 
Counsel  for  Appellees. 
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SUPPLEMENT  TO  BRIEF. 

I.  Statutes  Cited — District  of  Columbia  Code  1940. 

Sec.  13-1348.  Appeal  from  Superintendent  to  Commission¬ 
ers — Time  for — Hearing  on  appeal — Effect 
of  Commissioners'  decision. 

“Any  person  aggrieved  by  any  action  of  the  superinten¬ 
dent  may,  within  twenty  days  after  such  action  was  taken, 
appeal  in  writing  from  such  action  to  the  commissioners. 
The  hearings  on  said  appeal  may  be  either  orally  or  in  writ¬ 
ing  at  the  discretion  of  the  commissioners,  and  they  shall 
not  be  required  to  take  evidence  on  such  appeal.  The  deci¬ 
sion  of  the  commissioners  on  any  question  of  fact  on  such 
appeal  shall  be  final  and  conclusive,  except  the  appeal  pro¬ 
vided  for  herein  shall  not  affect  the  right  to  proceed  under 
the  provisions  of  section  35-1349.  (Oct.  9,  1940,  54  Stat. 
1082,  ch.  792,  §  44,  ch.  II.)” 

Sec.  13-1349.  Court  proceedings — Superintendent  not 

liable  for  costs,  damages,  or  to  give  super¬ 
sedeas  BOND. 

“Any  person  affected  by  an  order,  ruling,  proceeding,  or 
action  of  the  superintendent,  or  any  person  acting  in  his  be¬ 
half  and  at  his  instance,  may  contest  the  validity  of  the 
same  in  any  court  of  competent  jurisdiction  by  appeal  or 
through  any  other  appropriate  proceedings.  In  said  pro¬ 
ceedings  and  appeals  said  superintendent  shall  not  be  taxed 
with  any  costs,  nor  shall  he  be  required  to  give  any  super¬ 
sedeas  bond  or  security  for  costs  or  damages  on  any  appeal 
whatsoever.  Said  superintendent  shall  not  be  liable  to  suit 
or  action  or  for  any  judgment  or  decree  for  any  damages, 
loss,  or  injury  claimed  by  any  person  on  any  appeal  taken 
by  said  superintendent  in  any  case,  nor  shall  said  superin¬ 
tendent  be  required  in  any  case  to  make  any  deposit  for 
costs  or  pay  for  any  service  to  the  clerks  of  any  court  or  to 
any  marshal  of  the  United  States.  (Oct.  9,  1940,  54  Stat. 
1082,  ch.  792,  §  45,  ch.  II.)  ” 

Sec.  13-1403.  Adjustment  of  rates — Powers  and  duties  of 
Superintendent — Removal  of  discriminations 
— Appeal  from  Superintendent’s  rulings. 

“The  Superintendent  is  empowered  to  investigate  the 
necessity  for  an  adjustment  of  the  rates  on  any  or  all  risks 
or  classes  of  risks  within  the  scope  of  this  chapter,  and  to 
order  an  adjustment  of  such  rates  whenever  he  determines, 
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after  investigation  of  the  experience  showing  premiums  and 
losses  for  a  period  of  not  less  than  five  years  next  preceding 
such  investigation,  that  the  rates  for  any  one  or  more 
classes  of  risks  are  excessive,  inadequate,  or  unreasonable. 
In  determining  the  necessity  for  an  adjustment  of  rates, 
the  Superintendent  shall  give  consideration  to  all  factors 
reasonably  attributable  to  the  risks,  to  the  conflagration  or 
catastrophe  hazard,  both  within  and  without  the  District, 
and  to  a  reasonable  profit.  The  Superintendent  is  also  em¬ 
powered,  after  investigation,  to  order  removed,  at  such  time 
and  in  such  manner  as  he  shall  specify,  any  unfair  discrimi¬ 
nation  existing  between  individual  risks  or  classes  of  risks. 

“Any  person,  firm,  or  corporation  aggrieved  by  any  or¬ 
der,  ruling,  proceeding,  or  action  of  the  Superintendent,  or 
any  person  acting  in  his  behalf  and  at  his  instance,  may  ap¬ 
peal  to  the  Commissioners  of  the  District,  or  contest  the 
validity  of  such  order,  ruling  proceeding,  or  action  in  any 
court  of  competent  jurisdiction  by  appeal  or  through  any 
other  appropriate  proceedings,  as  provided  under  sections 
35-124$  and  35-1349.  (June  1,  1944,  58  Stat.  267,  ch.  224, 
§3.)” 

II.  Excerpts  From  Superintendent’s  Briefs  in  Court  Below. 

A.  From  his  brief  in  opposition  to  companies’  motion  for 
stay  pendent  lite,  page  1. 

The  defendant,  Superintendent  of  Insurance,  objects  to 
the  motion  to  stay  the  order  of  October  29, 1945,  as  amended 
by  the  order  of  February  1,  1946,  for  the  reasons  hereafter 
stated : 

“The  first  part  of  the  memorandum  of  points  and  au¬ 
thorities  in  support  of  the  motion  to  stay  the  Superin¬ 
tendent's  order  is  to  the  effect  that  the  Court  has  juris¬ 
diction  to  stay  the  order  complained  of.  The  plaintiff 
companies  have  argued  the  question  of  their  right  to 
contest  the  validity  of  the  order  of  the  Superintendent. 
That  question  is  not  in  issue.”  (Italics  supplied) 

B.  From  Superintendent’s  brief  filed  June  10, 1946: 

At  page  1 : 

“The  Act  to  Provide  for  Regulation  of  Certain  In¬ 
surance  Rates  in  the  District  of  Columbia  (58  Stat.  267 , 
Title  35,  Section  1403,  D.  C.  Code,  1940)  Does  Not  By 
Express  Language  nor  by  Implication  Require  a  Public 
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Hearing  Prior  to  an  Order  Making  Adjustments  of 
Rates. 

‘‘Section  3  of  the  Act  (hereinafter  referred  to  as  the 
Rating  Bureau  Act)  empowers  the  Superintendent — 

“  ‘to  investigate  the  necessity  for  an  adjustment  of 
the  rates  on  any  or  all  risks  or  classes  of  risks  within 
the  scope  of  this  Act,  and  to  order  an  adjustment  of 
such  rates  whenever  he  determines,  after  investigation 
of  the  experience  showing  premiums  and  losses  for  a 
period  of  not  less  than  five  years  next  preceding  such 
investigation,  that  the  rates  for  any  one  or  more  classes 
of  risks  are  excessive,  inadequate,  or  unreasonable." 

“The  plaintiff  companies  in  this  action  would  have 
this  Court  by  interpretation  write  into  the  specific 
language  of  Congress  the  words  ‘and  hearing’  or 
‘after  opportunity  for  hearing’.  The  Courts  have  held 
that  they  may  not  supply  omissions  or  enlarge  the 
scope  of  statutes  and  that  construction  may  not  be  sub¬ 
stituted  for  legislation. 


At  page  4: 

‘  ‘  Where  Congress  Has  Intended  that  Hearings  Shall 
Be  Had.  the  Statutes  Have  Plainly  Indicated  Such  Pur¬ 
pose  and  Have  Provided  Machinery  for  Accomplishing 
that  Purpose. 

“Congress  has  created  several  administrative  bodies. 
It  has  created  certain  agencies  which  by  express 
language  are  authorized  to  make  investigations  after 
hearings  or  after  opportunity  to  be  heard.  In  such 
legislation  Congress  has  used  apt  words  to  express  its 
intent.  On  the  other  hand,  it  has  authorized  many  in¬ 
vestigations  where  it  is  plainly  intended  that  such  in¬ 
vestigations  were  not  to  be  made  in  the  course  of  hear¬ 
ings  as  the  term  is  usually  accepted. 


At  page  6: 

“If  the  -word  ‘investigation’  connotes  a  legal  obliga¬ 
tion  to  give  notice  and  hold  hearing,  the  Superintendent 
would  be  required  to  give  such  notice  and  hold  a  hear¬ 
ing  to  every  company  which  makes  application  for  a 
certificate  of  authority.  Each  license  authorized  by 
that  section  expires  April  30.  There  are  approximately 
235  companies  authorized  to  effect  fire  and  lightning  in¬ 
surance  in  the  District  of  Columbia.  If  the  word  ‘in¬ 
vestigation’  requires  a  hearing,  then  every  such  com- 
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panv  holds  its  license  without  full  compliance  with  the 
statute.  If  the  word  ‘investigation’  has  the  constitu¬ 
tional  significance  imputed  to  it  by  the  plaintiffs,  the 
Superintendent  would  require  a  large  part  of  each  year 
holding  hearings  on  the  question  of  issuing  a  renewal 
license.  Such  a  result  shows  the  absurdity  of  the  impu¬ 
tation  given  to  the  word  ‘investigation’. 


At  page  10 : 

“Where  hearings  are  required  under  a  statute,  the 
usual  essentials  are  that  there  be  given  notice  that  the 
administrative  tribunal  hold  a  hearing,  that  it  make 
findings,  that  it  have  power  to  compel  attendance  of 
witnesses,  to  compel  production  of  records,  and  that  it 
serve  a  copy  of  its  findings  upon  the  person  or  persons 
affected.  The  Rating  Bureau  Act  does  not  require  any 
of  these  essentials. 


At  page  11 : 

“Where  a  statute  contemplates  a  formal  hearing,  it 
implements  such  intention  by  machinery  to  carry  out 
such  intent.  In  such  cases  they  usually  provide,  and 
we  believe  in  all  cases  provide,  that  a  record  should  be 
made  so  that  one  aggrieved  by  such  action  may  have  it 
reviewed  by  the  courts.  If  there  is  no  record  made 
before  such  public  officer  or  administrative  agency, 
there  is  no  record  that  the  courts  can  review.  Where 
Congress  has  intended  that  such  action  shall  be  taken, 
it  has  provided  for  the  making  of  a  record  and  has  pro¬ 
vided  for  the  certification  of  such  record  to  the  courts 
for  review. 


At  page  15: 

“The  Rating  Bureau  provides  two  statutory  methods 
by  which  an  aggrieved  party  ‘may  contest  the  validity’ 
of  the  action  taken  by  the  Superintendent.  The  statu¬ 
tory  remedy  provides  that  an  aggrieved  party  may  ap¬ 
peal  to  the  Commissioners  of  the  District  of  Columbia 
in  any  informal  manner.  It  also  provides  that  the  ag¬ 
grieved  party  may  then  contest  the  validity  of  the  ac¬ 
tion  in  the  courts  or  it  may  contest  the  validity  of  the 
action  in  the  courts  without  resorting  to  the  appeal  to 
the  Commissioners 
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C.  Excerpts  from  Superintendent’s  brief  filed  at  conclu¬ 
sion  of  case : 

At  page  1 : 

“In  addition  to  the  memorandum  filed  on  behalf  of  the 
defendant  Superintendent  of  Insurance  on  June  10, 
1946,  on  the  question  whether  the  Rating  Bureau  Act 
requires  a  hearing  and  whether  due  process  is  satisfied 
when  the  Superintendent’s  action  is  subject  to  court  re¬ 
view,  we  offer  some  additional  discussion. 


At  pages  19-20: 

“The  very  nature  of  the  Superintendent’s  varied 
duties  and  functions  in  the  administration  of  basis  in¬ 
surance  laws,  enabled  him  in  his  investigation  to 
broaden  the  scope  of  his  inquiry.  Intimate  details  of 
company  operations  and  practices  are  known  to  him. 
His  examiners  visit  the  offices  of  companies  both  within 
and  without  the  District  and  confer  with  the  examiners 
of  other  departments  similarly  engaged.  They  regu¬ 
larly  report  to  the  Superintendent  in  person  concerning 
the  details  of  all  phases  of  company  operations,  al¬ 
though  in  their  written  reports  they  confine  themselves 
to  matters  pertaining  to  the  financial  status  of  each 
company  examined  by  them.  In  their  written  reports 
they  scrupulously  avoid  any  unnecessary  comment 
which  might  adversely  affect  the  reputation  of  a  solvent 
company  with  its  policyholders,  but  in  their  oral  re¬ 
ports  to  the  Superintendent  they  very  properly  report 
to  him  with  complete  freedom. 


“ It  is  submitted  that  consideration  of  such  evidence 
is  proper.  *  *  *  .”  (Italics  supplied.) 

m.  Superintendent’s  Proposed  Findings  Below. 

Findings  of  Fact  and  Conclusions  of  Law  Proposed  on 
Behalf  of  Superintendent. 

This  action  having  been  tried  by  the  Court  without  a 
jury,  the  Court  hereby  makes  the  following  findings  of  fact 
and  conclusions  of  law. 
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Findings  of  Fact. 

1.  The  plaintiffs  are  insurance  companies  authorized  to 
transact  and  are  engaged  in  transacting  insurance  business 
in  the  District  of  Columbia  against  loss  of  or  damage  to 
property  by  or  as  a  consequence  of  fire  and  lightning,  some 
of  the  plaintiffs  being  engaged  in  other  types  of  insurance 
business  in  the  District  of  Columbia. 

2.  The  Rating  Bureau  of  the  District  of  Columbia  was 
organized  under  the  provisions  and  requirements  of  Sec¬ 
tion  4  of  Public  Law  327,  78th  Congress  (title  35,  section 
1404,  D.  C.  Code,  1040  edition).  All  insurance  companies 
subject  to  the  provisions  of  Public  Law  327  are  required  to 
be  members  of  the  Rating  Bureau.  The  Rating  Bureau  is 
governed  by  a  Governing  Committee,  which  is  composed  of 
officials  of  insurance  companies,  members  of  the  Bureau. 

3.  Acting  pursuant  to  authority  of  Section  3  of  Public 
Law  327,  the  defendant,  Albert  F.  Jordan,  Superintendent 
of  Insurance,  under  date  of  February  1,  1945,  addressed 
identical  letters  to  all  insurance  companies,  members  of  the 
Rating  Bureau,  requesting  them  to  furnish  on  or  before 
May  1,  1945,  certain  reports  showing  in  detail  their  under¬ 
writing  experience  in  the  District  of  Columbia  for  the  five- 
year  period  ending  December  31,  1944.  The  letter  stated 
that  the  information  was  requested  pursuant  to  Sections 
3  and  7  of  said  Public  Law  327.  The  letters  were  accom¬ 
panied  by  forms  which  were  to  be  filled  in  and  returned  by 
the  companies  under  oath. 

4.  Prior  to  the  return  of  the  completed  forms,  some  of 
the  companies  subject  to  the  Act,  along  with  the  Rating  Bu¬ 
reau,  conferred  with  the  Superintendent  of  Insurance  and 
advised  him  that  they  did  not  possess  all  of  the  classified 
experience  required  by  the  forms  and  requested  relief  from 
furnishing  such  details.  This  request  was  granted  and  the 
companies  subject  to  the  Act  were  advised  that  in  the  case 
any  company  was  not  able  to  furnish  the  detailed  informa¬ 
tion,  it  would  be  relieved  therefrom  by  request  made  to  the 
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Superintendent.  Several  companies  subject  to  the  Act, 
upon  their  requests,  were  relieved  of  the  requirement  to 
furnish  classified  detailed  experience. 

5.  When  the  forms  had  been  completed  and  returned  to 
the  Superintendent  of  Insurance,  they  were  checked  by  the 
Insurance  Department  and  a  copy  of  the  recapitulation  of 
such  information  was  furnished  to  the  Rating  Bureau  of 
the  District  of  Columbia  on  August  10,  1945.  On  that  date 
the  attorney  for  the  Rating  Bureau  and  its  assistant  mana¬ 
ger  were  asked  by  the  Superintendent  of  Insurance  whether 
on  the  basis  of  such  recapitulation  of  experience  of  the  com¬ 
panies  the  Bureau  or  a  committee  thereof  wished  to  make 
recommendations  to  the  Department  with  respect  to  a 
formula  for  adjustment  of  rates  in  the  District  of  Columbia. 
On  September  17,  1945,  the  Rating  Bureau  and  its  attorney 
and  members  of  the  Governing  Committee  of  the  Bureau 
reported  for  reasons  which  they  expressed  they  preferred 
not  to  make  such  recommendations. 

6.  Under  date  of  October  29,  1945,  the  Superintendent 
issued  his  order  in  which  it  was  stated  that  consideration 
had  been  given  to  the  information  supplied  by  the  com¬ 
panies  and  to  all  other  factors  reasonably  attributable  to 
the  risks  involved,  including  the  conflagration  and  catas¬ 
trophe  hazard  both  within  and  without  the  District  and  to 
a  reasonable  profit.  The  Superintendent  determined  that 
during  the  period  1940  to  1944,  inclusive,  the  rates  for  fire 
and  lightning  insurance  and  for  extended  coverage  insur¬ 
ance  were  excessive  and  unreasonable.  Accordingly,  he 
ordered  that,  effective  January  1, 1946, 

“the  rates  for  fire  and  lightning  insurance  and  the 
rates  for  extended  coverage  insurance  be  reduced  by  at 
least  5.8260%  and  32.5060%,  respectively,  so  as  to  ef¬ 
fect  an  annual  reduction  of  not  less  than  $134,273  and 
$91,134,  respectively;  provided,  however,  that  if  prior 
to  that  date  the  Rating  Bureau  recommends  varying 
reductions  by  classes  of  risks,  which  in  the  aggregate 
would  produce  the  amounts  of  reduction  herein  or¬ 
dered,  consideration  would  be  given  to  such  proposals.” 
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7.  Under  date  of  November  16,  1945,  certain  of  the  com¬ 
panies,  by  their  counsel,  made  certain  objections  to  the  or¬ 
der  of  October  29,  1945,  and  requested  opportunity  to  be 
heard  by  the  Superintendent  upon  those  objections  and  re¬ 
quested  him  to  amend  or  rescind  the  said  order  and  re¬ 
quested  that  they  be  given  until  November  26,  1945,  to  file 
additional  objections.  Under  date  of  November  20,  1945, 
the  Superintendent  advised  the  said  companies  that  he 
would  not  amend  or  rescind  the  order  of  October  29,  1945, 
unless  or  until  it  was  shown  to  be  in  error,  and  granted 
them  the  right  to  state  further  objections  on  or  before  No¬ 
vember  26, 1945,  and  granted  their  request  for  an  opportun¬ 
ity  to  be  heard  upon  their  objections  at  a  hearing  set  for 
December  14, 1945. 

8.  Hearings  were  held  on  December  14,  and  19, 1945,  and 
January  3  and  15,  1946,  at  which  time  the  companies,  in¬ 
cluding  the  plaintiffs,  were  given  full  opportunity  to  present 
evidence  and  make  argument  upon  their  objections  to  the 
order  of  October  29,  1945. 

9.  The  attorneys  for  the  insurance  companies,  including 
the  plaintiffs  herein,  were  advised  by  the  Superintendent 
of  Insurance  and  his  counsel  that  pending  the  reconsidera¬ 
tion  of  the  order  of  October  29, 1945,  the  Department  would 
take  no  steps  to  compel  compliance  with  its  provisions. 

10.  After  the  companies  had  been  fully  heard,  the  Super¬ 
intendent  announced  that  as  part  of  the  investigation  he 
would  reconsider  the  order  of  October  29,  1945,  and  all  un¬ 
derlying  data  in  the  light  of  testimony  and  arguments  pre¬ 
sented  by  the  companies.  Under  date  of  February  1,  1946, 
the  Superintendent  amended  the  order  of  October  29,  1945, 
and  changed  the  effective  date  thereof  from  January  1, 
1946,  to  April  1, 1946.  By  the  amendatory  order  of  Febru¬ 
ary  1,  1946,  the  reduction  in  fire  insurance  premiums  was 
reduced  from  a  percentage  of  5.8260  to  5%  and  the  amount 
of  the  reduction  was  reduced  from  $134,273  to  $113,236.  The 
amendatory  order  revoked  the  entire  rate  reduction  for  ex¬ 
tended  coverage  insurance  in  the  amount  of  $91,134. 
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11.  No  formal  proceedings  had  been  instituted  or  con¬ 
ducted  by  the  Superintendent  and  no  public  hearing  had 
been  held  prior  to  the  promulgation  of  the  order  of  October 
29, 1945.  The  only  notice  that  the  companies  had  of  the  in¬ 
tention  of  the  Superintendent  to  adjust  rates  was  contained 
in  the  letter  of  February  1,  1945,  and  the  forms  to  be  filled 
out  by  the  companies  and  the  request  of  August  10, 1945,  to 
the  Rating  Bureau  to  suggest  a  formula  for  adjustment  of 
rates.  The  only  basis  upon  which  the  Superintendent’s 
orders  were  issued  made  known  to  the  companies  is  that  re¬ 
ferred  to  in  the  said  orders  of  October  29, 1945,  and  Febru¬ 
ary  1,  1946. 

12.  After  this  suit  was  instituted  the  Superintendent  of 
Insurance  advised  the  plaintiffs  in  this  cause  and  other 
companies  that  no  effort  would  be  made  to  compel  compli¬ 
ance  with  the  order  while  the  case  w-as  pending  trial  on  the 
merits. 


Conclusions  of  Law. 

1.  The  word  “investigate”  as  used  in  Section  3  of  the 
Act  means  a  proceeding  in  which  a  full  and  fair  hearing  is 
accorded  to  all  interested  parties,  evidence  is  taken,  a  rec¬ 
ord  is  made,  and  findings  of  fact  are  reached  on  the  basis 
of  the  record.  The  final  order  of  the  Superintendent  must 
be  based  on  findings  of  fact  derived  in  this  manner. 

2.  The  companies  were  not  apprised  of  the  purpose  for 
which  the  replies  to  the  questionnaire  submitted  to  them  by 
the  Superintendent  under  date  of  February  1,  1945,  were 
to  be  used. 

3.  The  companies  were  not  given  notice  of  an  intention 
on  the  part  of  the  Superintendent  to  revise  rates. 

4.  There  was  no  evidence  before  the  Superintendent  to 
justify  the  conclusions  stated  in  his  order  of  October  29, 
1945,  as  amended. 
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5.  The  order  under  attack  was  issued  in  a  purely  ex  parte 
manner. 

6.  The  informal  hearing  accorded  to  the  companies  by 
the  Superintendent  upon  their  objections  to  his  order  of 
October  29, 1945,  did  not  meet  the  procedural  requirements 
of  the  Act,  nor  satisfy  the  demands  of  due  process  of  law 
under  the  Fifth  Amendment  of  the  Constitution. 

7.  The  plaintiffs  have  not  sustained  their  contention  that 
the  rates  fixed  by  the  Superintendent  of  Insurance  are  con¬ 
fiscatory. 

8.  The  order  of  the  Superintendent  dated  October  29, 
1945,  as  amended  by  the  order  of  February  1,  1946,  should 
be  set  aside  for  failure  to  comply  with  the  basic  require¬ 
ments  of  a  fair  and  full  hearing. 
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MOTION  FOR  APPELLANT  AND  SUPPLEMENTAL 

APPENDIX 


IN  THE 

United  States  Court  of  Appeals 

for  the  District  of  Columb State  Court  of  Appeals 
-  for  the  District  of  Columbia 

No.  9507  fiLEB  OCT  0  -1947 

October  Term,  1947  ^ 

^  <  ■*»  b'O 


Albert  F.  Jordan,  Superintendent  of  Insurance, 
District  of  Columbia,  Appellant, 


v. 


American  Eagle  Fire  Insurance  Co.,  et  al.,  Appellees. 


Vernon  E.  West, 

Corporation  Counsel,  D.  C., 

Chester  H.  Gray, 

Principal  Assistant  Corporation  Counsel,  D.  C., 
Lloyd  B.  Harrison,  J 
Special  Assistant  Corporation  Counsel,  D.  C., 
Oliver  Gasch, 

Assistant  Corporation  Counsel,  D.  C., 
Attorneys  for  Appellant J 
District  Building, 

Washington  4,  D.  C. 


DIVISION  OS  PRINTING  AND  PUBLICATIONS— GOVERNMENT  Or  TNC  DISTRICT  Or  COLUMBIA 
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They  have  incorporated  in  their  brief  a  supplement  which 
contains,  in  addition  to  certain  provisions  of  the  statute,  ex¬ 
cerpts  from  a  memorandum  filed  in  the  lower  Court  which 
is  not  a  phrt  of  the  record  either  in  that  Court  or  in  this  Court. 

2.  In  the  addition  to  the  Joint  Appendix  and  the  supple¬ 
ment  to  their  brief,  the  companies  have  taken  out  of  context 
certain  statements.  In  order  to  present  an  accurate  picture 
of  the  situation,  it  is  necessary  to  provide  the  Court  a  more 
complete  statement. 

In  addition  to  the  foregoing,  the  companies  have  raised  in 
their  brief  certain  factual  questions  not  raised  by  the  Ap¬ 
pellant’s  appeal.  In  the  event  that  the  Court  should  consider 
such  questions  directly  or  in  relation  to  the  question  before 
the  Court  on  appeal,  it  is  essential  that  the  Appellant  incor¬ 
porate  as  a  Supplementary  Appendix  certain  other  facts  from 
the  record  in  order  that  he  may  not  be  foreclosed  from  meet¬ 
ing  them. 

Respectfully  submitted, 

Vernon  E.  West, 

Corporation  Counsel ,  D.  C., 

Chester  H.  Gray, 

Principal  Assistant  Corporation  Counsel,  D.  C., 
Lloyd  B.  Harrison, 

Special  Assistant  Corporation  Counsel,  D.  C., 
Oliver  Gasch, 

Assistant  Corporation  Counsel,  D.  C., 
Attorneys  for  Appellant, 

District  Building, 

Washington  4,  D.  C. 


SUPPLEMENTARY  APPENDIX 


FROM  THE  OPENING  STATEMENT  FOR  THE 
COMPANIES  IN  THE  COURT  BELOW 


Mr.  Kaplan :  *  *  *  One  of  our  contentions  is  that  this  order 
was  issued  without  a  hearing,  and  if  that  is  so,  if  the  proof 
substantiates  that  position,  then  our  contention  will  be,  and 
I  think  supported  by  at  least  one  case,  that  the  burden  was 
upon  the  Superintendent  to  establish  in  the*  first  instance, 
that  the  rate,  prevalent  rates,  as  promulgated  by  the  Rating 
Bureau,  were  unreasonable  or  inadequate,  or  whatever  the 
expression  is.”  (R.  7) 


“*  *  *  they  (the  companies)  had  no  notice  of  the  expected 

\ 

reduction,  they  had  no  hearing,  were  given  no  hearing,  were 
given  no  opportunity  to  be  heard,  and  all  they  had  was  the 
order  for  reduction  in  October.”  (R.  13,  14) 


The  Court:  *  *  *  I  take  it  that  there  are  two  branches  to 
your  case:  One  is  the  basic  procedural  objection,  namely, 
that  the  order  was  made  without  a  hearing;  and,  second,  the 
objection  going  to  the  substance,  namely,  that  there  is  not 
substantial  evidence  supporting  the  order — am  I  right  in  so 
conceiving  your  case?  *  \  • 

Mr.  Kaplan:  That  is  correct,  yes,  sir.  (R.  22,  23) 
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B  PROCEEDINGS  OF  JUNE  10,  1946, 
IN  THE  LOWER  COURT 


The  Court:  I  thought  your  objection  was  that  there  was 
no  hearing. 

Mr.  Kaplan:  That  is  right.  (R.  347) 


FROM  “SUMMARY  OF  PLAINTIFFS’  CONTENTIONS’ 

FILED  JUNE  5,  1946 


“4.  That  defendant  Superintendent  of  Insurance  refused  to 
grant  a  statutory  hearing  or  present  or  submit  any  evidence 
in  support  of  .his  said  order  dated  October  29,  1945,  or  any 
amendments  thereto.  (P.  8  of  the  Summary.) 


“3.  That  by  using  the  incorrect  method  of  determining  un¬ 
earned  premiums  the  defendant  made  a  determination  of 
earned  premiums  during  the  periods  under  review  by  him 
approximately  $3S0,000  in  excess  of  actual  earned  premiums. 
(P.  10  of  Summary.) 


“(A)  that  the  defendant  Superintendent  of  Insurance 
failed  to  follow  a  method  reasonably  calculated  to  determine 
actually  the  underwriting  expenses  during  the  period  under 
review.”  (Caption  P.  11  of  Summary.) 
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FROJ4  COMPANIES’  “REPLY  MEMORANDUM” 
FILED  IN  THE  LOWER  COURT 


t,  . 


“It  is  clear  that  the  plaintiffs  have  not  had  a  full,  fair  and 
open  hearing,  and  that  in  issuing  the  order  below  without  a 


hearing  and  refusing  to  submit  any  evidence  in  support  there- 
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of,  or  to  give  the  plaintiffs  an  opportunity  to  meet  it,  the 
Constitutional  rights  of  the  plaintiffs  have  been  violated,  and 
that  due  process  of  law  has  not  been  accorded  to  them. 

“The  promulgation  of  the  order  of  October  29,1945,  of  the 
Defendant  Superintendent  of  Insurance  without  a  prior  hear¬ 
ing,  and  his  insistence  at  the  protest*  proceedings  before  him 
that  the  companies  wer*e  not  entitled  to  a  statutory  hearing, 
comes  with  poor  grace  from  the  defendant  Superintendent 
in  the  face  of  his  assurance  to  the  Senate  sub-committee,  when 
urging  the  enactment  of  the  Rating  Statute  that  he  would  be 
obliged  in  any  event  ‘To  give  hearing  to  the  people  as  to  what 
the  rate  should  be,  the  people  who  would  be  affected  by  any 
adjustment  in  rates’  (P.  14  of  the  Plaintiffs’  Reply  Memo¬ 
randum.) 


STATEMENT  BY  COUNSEL  FOR  THE  INSURANCE 
COMPANY  OF  NORTH  AMERICA  TAKEN  FROM 
PLAINTIFFS’  EXHIBIT  NO.  16 


Mr.  Butler:  Gentlemen,  I  am  here  as  counsel  for  the  In¬ 
surance  Company  of  North  America. 

Mr.  Baker  asked  me,  Mr.  Commissioner,  to  say  that  he  was 
unavoidably  detained  and  could  not  be  here.  Mr.  Baker  ap¬ 
pears  for  the  Fire  Association  of  Philadelphia  Lumbermen’s 
Insurance  Company. 

The  only  remarks  that  I  could  make  are  on  behalf  of  my¬ 
self,  and  you  will  have  to  accept  my  parole  authority  to  speak 
for  Mr.  Baker,  is  that  we  have  appeared  independently  here, 
and  haven’t  produced  any  witnesses.  We  are  not  testifying; 
we  are  not  taking  advantage  of  the  opportunity  offered  in 
that  respect.  However,  I  do  acquiesce  in  the  oral  arguments 
that  Mr.  Kaplan  has  made  in  behalf  of  his  clients,  because 
those  points  that  he  has  expressed  represent  to  us  objection 
to  the  formulation  and  method  of  arriving  at  the  conclusion 


delphia.  Do  you  wish  each  company  listed  separately? 

Mr.  Jordan:  Not  necessarily. 

Mr.  Baker:  To  reiterate,  I  do  not  think  I  could  say 
thing  that  would  be  helpful  in  addition  to  what  Senator 
lan  has  said  in  his  presentation  and  what  Mr.  Butler  has 
said.  The  officials  of  the  Fire  Association  considered  your 
order.  They  came  to  the  same  conclusion  that  has  been  stated 
here  this  morning  and  this  afternoon.  We  have  not  had 
benefit  of  the  memorandum  which  is  before  you;  that  is,  the 
Froggatt  and  Best  memorandum;  but  I  agree  to  what 
Butler  has  said.  We  are  experienced  insurance  people  in  our 
company  and  can  reach  that  same  conclusion  without  the 
aid  the  compilation  of  data  which  has  been  made  here  and 
which  reference  has  been  made. 

In  the  main,  we  concur  heartily  in  the  presentation  that  has 
heretofore  been  made.- 

Mr.  Harrison :  Your  remarks  indicate  that  you  have 
certain  conclusions  and  others  may  reach  certain  conclusions 
even  though  you  are  considering  the  same  facts  or  factors. 

Mr.  Baker:  I  answer  that  in  this  way:  I  would  say 
order  has  set  forth  certain  figures  and  has  used  certain 
las.  Those  formulas,  .we  do  not  agree  with.  We  agree  with 
the  presentation  and  formulas  which  Senator  Kaplan  has 
argued  for.. 

Mr.  Harrison:  Have  you  undertaken  to  apply  those  formu¬ 
las  to- your  companies?  x 

Mr.  Baker:  No,  I  don’t  know  that  we  have,  specifically. 

Mr.  Jordan:  Thank  you.  (R.  266-267) 


STATEMENTS  BY  THE  LOWER  COURT  AS  TO  THE 
KIND  OF  HEARING  REQUIRED  UNDER  THE 
,  *  ■  STATUTE  x 


The  Court:  *  *  *  As  I  see  it,  on  that  branch  of  the 
the  real  question  is  whether  there  should  be  a  hearing  prior 


to  the  promulgation  of  the  order  and  whether  at  that  hearing 
the  evidence  on  which  the  Superintendent  proceeded  should 
have  been  offered  in  evidence  as  is  done  by  the  Public  Utilities 
Commission.  I  think  that  is  a  question  of  law. 

Mr.  Harrison:  I  think  it  is. 

The  Court:  And  on  that  branch  of  the  case  that  is  the  only 
question  to  consider,  I  assume/’  (R.  55.) 


The  Court:  The  real  question  is  whether  the  proper  pro¬ 
cedure  was  followed.  (R.  57) 


The  Court:  #  *  As  far  as  this  Court  is  advised,  up  to  this 

point,  there  was  no  record  made  before  the  Superintendent 
on  which  he  acted  so,  there  is  no  record  before  this  Court  of 
the  proceedings  before  the  Superintendent.  (R.  214) 


And,  one  of  the  principal  questions  of  law  for  this  Court  to 
determine  is  whether  the  law  permits  that  form  of  procedure, 
or  whether  the  law  requires  that  a  public  hearing  be  held  at 
which  evidence  on  behalf  of  the  Superintendent  and  on  behalf 
of  the  companies  be  presented,  and  also  on  behalf  of  the  con¬ 
sumers,  if  you  please;  and  that  the  findings  of  the  Superin¬ 
tendent  should  be  based  upon  the  record  so  made.”  (R.  215) 


The  Court:  *  *  *  After  all,  there  is  not  very  much  dispute 
on  evidentiary  facts,  so  you  may  proceed,  Mr.  Harrison.  (R. 


Mr.  Harrison:  *  *  *  Then  the  basic  data  upon  which 
the  Superintendent  acted,  if  your  Honor  please,  the  basic  data 
upon  which  his  order  is  predicated,  is  the  data  that  the  com¬ 
panies  themselves  have  submitted  to  him.  He  did  not  change 
a  single  dollar,  neither  premiums  reported,  losses  reported  or 
expenses  reported  except  as  he  found  necessary  to  segregate 
those  things  to  determine  that  part  of  the  earned  premium 
which  related  to  fire  and  lightning  and  extended  coverage 
which  he  did  undertake  to  control. 

The  basic  figures  submitted  to  the  Superintends  were  not 
changed  in  the  slightest  one  cent. 

The  Court:  There  is  a  difference  in  the  inference  drawn  by 
you  and  the  inference  drawn  by  the  companies.  They  are 
their  own  figures,  I  realize  that,  but  there  is  a  difference  in 
inferences.  (R.  483) 

•  *  *  *  *  * 

The  Court:  Unless  the  Superintendent  acted  capriciously 
or  arbitrarily  and  there  is  no  evidence  that  he  has. 

What  we  are  concerned  with,  I  think  is  in  the  circle  outside 
of  this  orbit,  namely,  first,  whether  he  complied  with  the  basic 
procedural  requirements,  and  that  is  a  question  of  law  which 
you  will  discuss  in  brief,  and,  second,  whether  the  rate  ar¬ 
rived  at  is  confiscatory. 

Mr.  Harrison:  Yes.  (R.  484) 

*  *  *  #  *  * 

FROM  THE  HEARING  ON  THE  MOTION  TO  STAY 
THE  SUPERINTENDENT’S  ORDER  OF  MARCH  21, 1945 

Mr.  Harrison:  *  *  *  Now,  Mr.  Jordan  did  give  every  com¬ 
pany — plaintiff  here,  through  their  representatives,  the  Rat¬ 
ing  Bureau,  an  opportunity  to  be  heard. 

The  Court:  Was  that  opportunity  afforded  after  or  before 
the  first  order  was  promulgated,  afterwards  or  before? 


Mr.  Harrison:  Before  the  order,  Your  Honor. 

The  Court:  The  hearing  was  afforded  after  the  first  order 
was  promulgated,  correct? 

Mr.  Harrison:  The  order  will  show  for  itself,  Your  Honor. 
The  Court  must  go  to  the  order  to  see  what  was  done,  not  to 
take  somebody's  statement. 

i  The  order  itself  shows  the  companies  were  given,  through 
the  Rating  Bureau,  whose  business  it  is  to  initiate  fire  and 
lightning  rates  in  the  District  of  Columbia;  they  were  given 
an  opportunity  long  before  this  order  was  promulgated,  even 
before  the  forms  heretofore  referred  to  were  promulgated — 
we  speak  of  them  as  forms — before  the  form  was  sent  out  to 
the  companies,  all  the  companies  were  given  an  opportunity 
to  come  in  under  this  Rating  Bureau  act  to  determine  whether 
some  adjustment  of  rates  should  be  made.  (Tr.  P.  34  and 
35  of  the  Proceeding  of  March  21,  1945.) 

FROM  “MEMORANDUM  ON  BEHALF  OF  DEFEND¬ 
ANT  SUPERINTENDENT  OF  INSURANCE" 
filed  in  the  LOWER  COURT  JUNE  10,  1946 

Section  3  provides  for  an  adjustment  of  rates  whether  they 
be  unreasonable  or  whether  they  be  inadequate.  If,  after  his 
investigation  authorized  by  the  section,  the  Superintendent 
should  determine  that  insurance  rates  should  be  increased,  the 
policyholders  would  have  fully  as  much  right  either  under  the 
statute  or  as  a  matter  of  equity  to  be  heard  as  the  companies 
had  after  a  rate  reduction  was  ordered.  The  statute  requires 
neither.  This  does  not  mean  that  a  hearing  may  not  be  given 
by  the  Superintendent  as  an  administrative  action.  Such  a 
hearing  was  given  by  the  Superintendent  to  the  plaintiff  com¬ 
panies  and  all  other  companies  who  desired  to  be  heard.  They 
had  full  and  complete  opportunity  to  present  argument  and 
to  present  evidence.  (P.  9  and  10  of  the  Superintendent’s 
memorandum.) 
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The  Plaintiffs  and  Other  Companies  Subject  to  the  Act  had 
Notice  of  the  Investigation  and  Were  Given  Full  Oppor¬ 
tunity  to  Explain  or  Rebut  all  Basic  Data  Upon  Which 
the  Order  is  Predicated 

(Caption  P.  11  of  the  Superintendent's  Memorandum) 
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The  basic  data  upon  which  the  Superintendent’s  determi¬ 
nations  were  made  are  data  prepared  and  submitted  to  him  by 
the  companies.  The  companies  knew  the  purpose  of  the  data. 
They  knew  what  the  data  were.  At  no  time  after  such  data 
were  furnished  by  the  companies  did  they  offer  any  explana¬ 
tion  of  the  reports  nor  did  they. offer  any  new  or  additional 
data  in  rebuttal  thereof  until  they  came  in  on  reconsideration. 
It  was  upon  evidence  submitted  by  the  companies  that  the 
Superintendent  predicated  his  orders.  The  Superintendent 
referred  to  Best’s  Statistical  Reports.  That,  too,  is  furnished 
by  the  companies  to  Best  and  Company  as  shown  by  the  rec¬ 
ord  in  this  case.  The  data  submitted  by  the  companies  were 
used  by  the  Superintendent  just  as  the  companies  reported 
them. 

Counsel  for  the  companies  has  admitted  that  the  companies 
knew  the  basic  data  upon  which  the  Superintendent  acted 
and  had  it  in  their  possession.  This  is  illustrated  upon  re¬ 
consideration  before  the  Superintendent  when  counsel  referred 
to  testimony  that  had  been  presented  by  witnesses  for  the 
companies  in  the  following  language  as  shown  by  P.  21  of 
the  Transcript  of  the  Proceedings  before  the  Superintendent 
offered  in  evidence  in  this  case: 

“Mr.  Kaplan :  I  am  saying  to  you  that  the  infor¬ 
mation  in  your  possession  was  the  information  used 
as  a  basis  for  opinions  which  would  be  expressed  by 
these  gentlemen.” 
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Upon  objections  by  certain  of  the  companies  on  behalf  of 
themselves  and  other  companies  in  like  situations,  full  and 
complete  opportunity  was  afforded  them  to  present  argument 
and  evidence  in  support  of  their  objections.  The  companies 
were  given  a  complete  reconsideration  of  the  order  of  October 
29,  1945.  As  a  result  of  that  reconsideration,  the  Superin¬ 
tendent  amended  the  October  order  by  the  order  of  February 
1, 1946,  in  which  he  deleted  from  the  October  order  the  entire 
reduction  of  $9 1,134  for  extended  coverage  insurance.  He  re¬ 
duced  the  reduction  in  premium  income  for  fire  and  lightning 
insurance  from  $134,273  to  $115,236.  Thus,  upon  reconsider¬ 
ation,  the  Superintendent  reduced  the  reduction  ordered  in 
October  from  $225,407  to  $110,171.  At  the  same  time  he  ex¬ 
tended  the  effective  date  from  January  1,  1946,  to  April  1, 
1946,  thus  effecting  another  saving  to  the  companies.  Thus  it 
can  be  seen  that  upon  reconsideration  of  the  October  order, 
due  process  may  be  measured  in  dollars  and  cents,  at  least  to 
the  extent  of  $110,171,  without  giving  effect  to  the  savings  in 
the  change  of  the  effective  date  from  January  1  to  April  1. 

While  the  statute  does  not  by  express  terms  provide  for 
reconsideration,  nevertheless  it  is  axiomatic  that  any  adminis¬ 
trative  officer  has  authority  to  reconsider  actions  taken  by  him. 
It  can  be  seen,  therefore,  that  administrative  due  process,  as 
in  this  case,  resulted  in  a  measurable  amount  of  $110,171  to 
the  companies  affected  by  the  order.  (P.  12  to  14  of  the  Su¬ 
perintendent’s  Memorandum.) 


1  The  statute  does  not  specifically  authorize  it,  nor  does  it 
require  reconsideration  of  administrative  action,  but  adminis¬ 
trative  action  was  taken  in  this  case  by  granting  to  the  plain¬ 
tiffs  and  all  other  companies  affected  by  the  order,  reconsidera¬ 
tion  of  the  order  of  October  29,  1945.  Thus,  in  this  case  there 
have  been  three  steps  in  the  administration  of  due  process 


ORAL  ARGUMENT  ON  BEHALF  OF 
SUPERINTENDENT 


Mr.  Harrison:  I  will  say  something  about  that  in  a  mo¬ 
ment;  but,  I  want  to  answer  the  question  Your  Honor  just 
raised  about  considering  things  outside  the  record.  We 
don’t  say  that  the  Superintendent  did,  here,  but  I  say  there  is 
authority  for  his  doing  so,  but  this  goes  to  the  extent  of  having 
knowledge  of  certain  things.  It  is  certainly  sufficient  that  the 
Superintendent  exercises  discretion  within  the  knowledge  of 
such  information.  (R.  506) 


If  I  may  just  read  this  point,  I  want  to  emphasize  to  show 
the  wisdom  of  discretion,  based  upon  such  knowledge,  even 
though  the  knowledge  was  not  used  to  make  a  determination 
in  the  case. 

This  case  involved  an  application,  or  two  applications  in 
fact,  for  certificates  of  convenience  and  necessity  to  operate 
a  commercial  carrier,  a  common  motor  carrier  case,  over  the 
same  proposed  route  or  routes.  There  was  a  hearing,  and  cer¬ 
tain  evidence  was  offered,  by  the  Commission,  the  Interstate 
Commerce  Commission,  took  into  consideration  not  in  making 
the  determination,  but  took  into  consideration  certain  things 
outside  the  record,  and  the  Supreme  Court  said  that —  at 
695  the  Supreme  Court  Reporter,  after  stating  the  general 
rule: 

“  ‘But  in  so  doing,  it  has  not  undertaken  to^aake 
a  fetish  of  sticking  squarely  within  the  four  corners 
of  the  specific  record  in  administrative  proceedings  or 
of  pinning  down  such  agencies,  with  reference  to  fact  * 
determinations,  even  more  rigidly  than  the  courts  in 
strictly  judicial  proceedings. 


“  ‘On  the  contrary,  in  -the  one  case  as  in  the  other, 
the  mere  fact  that  the  determining  body  had  looked 
beyond  the  record  proper  does  not  invalidate  its  ac¬ 
tion  unless  substantial  prejudice  is  shown  to  re¬ 
sult/  ”  (R.  507-508) 


FROM  AFFIDAVIT  OF  THE  SUPERINTENDENT 
FILED  IN  CONNECTION  WITH  A  MOTION 
FOR  STAY  OF  ORDER  PENDING 
DETERMINATION  OF  CAUSE 


Albert  F.  Jordan,  being  duly  sworn,  deposes  and  states:  “I 
am  Superintendent  of  Insurance  of  the  District  of  Columbia 
and  have  supervision  of  the.  administration  of  insurance  laws 
in  the  District  of  Columbia. 

“I  have  taken  no  action  and  will  not  take  any  action  while 
the  main  cause  is  pending  in  this  Court  on  merits.  Counsel 
for  the  Superintendent,  with  the  Superintendent’s  concurrence, 
so  advised  representatives  of  the  plaintiff  companies  and  their 
counsel  that  no  action  would  be  taken  pending  trial  on  merits 
in  this  Court  to  compel  compliance  with  the  order  of  October 
29,  1945,  as  amended  by  the  order  of  February  1,  1946.”  *  *  * 
“The  Governing  Committee  so  provided  by  the  constitution 
of  the  Rating  Bureau  is  composed  of  twelve  members,  eleven 
of  whom  are  plaintiffs  herein. 


PROCEEDINGS  BEFORE  THE  LOWER  COURT  FOR 
A  STAY  OF  THE  COMMISSION’S  ORDER 


Mr.  Ely:  *  *  *  “The  position  of  the  Insurance  Company  of 
North  America — I  speak  only  for  them,  and  only  as  amicus 
curiae,  and  for  neither  side — is  that  that  company  does  not 
consider  the  ultimate  rate,  regardless  of  the  method  by  which 
it  was  arrived  at,  a  rate  which  permits  of  50  percent  loss  ratio, 
as  confiscatory,  and  to  the  extent  that  the  order  does  permit 
that  loss  ratio,  we  have  no  desire  to  see  it  stayed.  On  the 


other  hand,  to  the  extent  that  a  stay  is  necessary  to  remove 
any  competition  unwarranted  in  the  field  and  to  preserve 
uniformity  of  action,  we  have  no  objection  to  its  being 
granted.”  (Tr.  P.  59,  60  of  the  Proceedings  of  March  21, 
1945.) 

FROM  TESTIMONY  OF  WITNESS  STOUT  ON  BEHALF 
OF  THE  SUPERINTENDENT 

By  Mr.  Gasch :  Q.  With  reference  to  this  exhibit  which  you 
have  just  explained  to  the  Court,  will  you  tell  His  Honor 
whether  or  not  that  was  a  method  used  by  the  Superintendent 
at  the  time  he  arrived  at  this  expense  loading  factor,  or  whether 
it  was  an  exhibit  prepared  for  the  information  of  the  Court 
and  by  way  of  demonstrating  the  Virginia  method?  A.  It 
was  not  the  method  used  by  the  Superintendent  in  determin¬ 
ing  the  expense  loading  to  be  used  in  arriving  at  rates. 

The  Court:'  Well,  then,  we  have  been  wasting  a  lot  of  time. 
I  thought  you  were  trying  to  show  how  the  Superintendent 
arrived  at  it. 

Mr.  Gasch:  May  it  please  the  Court,  what  I  was  trying 
to  show  was  a  demonstration,  the  significance  of  that  figure. 

The  Court :  Didn’t  the  Superintendent  use  the  method  out¬ 
lined  in  these  exhibits,  namely,  he  took  the  average  expense 
ratio  of  all  companies;  then  he  took  all  the  companies  that 
had  the  average  expense  ratio,  or  less,  and  averaged  those 
and  arrived  at  an  average? 

Mr.  Gasch:  I  will  ask  the  witness  to  demonstrate  to  Your 
Honor  how  the  Superintendent  arrived  at  the  figure. 

The  Court:  That  is  the  only  thing  that  is  relevant;  not 
how  Virginia  does  it  nor  how  Arkansas  does  it. 

The  Witness:  The  figure  43.5  percent  was  determined  by 
the  Superintendent  after  a  study  and  review  of  the  experience 
and  expenses  of  all  companies,  and  it  is  a  judgment  figure. 

By  Mr.  Gasch:  Q.  On  what  is  his  judgment  based,  Mr. 
Stout?  A.  On  the  reports  made  by  the  companies  of  their 
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say,  any  expense  they  want  to  charge  and  that  would  be  loaded 
into  the  rates  and  go  back  and  be  burdening  upon  the  public 
and  the  District  of  Columbia.  They  would  have  to  pay  the 
insurance  premium  on  that  basis. 

The  Court:  Isn’t  the  answer  that  some  company  would  get 
grossly  excessive  profits  if  the  average  ratio  is  used? 

The  Witness:  That  is  true  with  any  expense  ratio  that  is 
used. 

The  Court:  I  think  you  better  leave  that  to  argument,  Mr. 
Gasch. 

Mr.  Gasch:  I  just  wanted  the  witness  to  tell  you  what  the 
position  of  the  Superintendent  was  on  that. 

The  Court:  I  think  that  is  enough  on  that. 

By  Mr.  Gasch:  Q.  Let  me  ask  you  this  question,  Mr.  Stout: 
Taking  the  companies  with  the  high  expense  ratio,  as  shown 
by  the  two  exhibits  which  you  have  mentioned  to  His  Honor, 
could  you  base  an  insurance  rate  on  unreasonably  high  expense 
or  expense  ratio? 

!  Mr.  Kaplan :  Object  to  that  as  incompetent. 

The  Court:  I  will  sustain  the  objection.  I  think  that  is 
argumentative.  That  is  a  matter  of  opinion.  You  can  argue 
that  in  your  summing  up. 

Mr.  Gasch:  Yes,  sir.  (R.  270-274) 

By  Mr.  Gasch:  Q.  Now,  Mr.  Stout,  will  you  explain  the 
significance  of  A-3?  A.  Exhibit  A-3  is  a  recapitulation  of  the 
experience  of  the  companies  for  the  test  period  of  1940  txyl944. 
These  figures  are  taken  direct  from  the  forms  that  the  com¬ 
panies -filed  with  the  Superintendent. 

This  exhibit  breaks  that  information  down  into  each  year 
during  this  period  and  as  to  fire,  lightning,  extended  coverage, 
personal  property  and  all  the  classes. 

The  Court:  I  see  all  that  in  the  title  of  the  exhibit.  Sup¬ 
pose  you  simplify  it  and  tell  us  just  what  it  purports  to  show. 

The  Witness:  It  purports  to  show  the  basic  figures  that 
were  reported  by  the  companies.  Those  figures  were  used  in 
arriving  at  all  the  exhibits. 


By  Mr.  Gasch:  Q.  What  is  the  significance  of  Exhibit  A-4, 
Mr.  Stout?  A.  Exhibit  A-4  is  a  recapitulation  of  the  expense 
for  the  year  1944  broken  down  into  its  various  categories,  and 
the  ratio  of  that  expense  to  premiums  written.  (R.  276-277.) 


By  Mr.  Gasch :  Q.  What  is  the  purpose  of  Exhibit  A-o,  sir? 
A.  A-5  shows  the  underwriting  results  for  the  test  .period  based 
on  the  figures  in  your  basic  Exhibit  A-3. 

I  might  point  out  there  that  in  determining  expenses  for 
each  of  the  years  during  that  period  we  took  the  same  ratio  of 
expense  that  was  reported  for  1944  to  written  premiums  and 
applied  that  to  the  written  premiums  for  each  of  the  years 
during  that  period. 

The  Court:  I  think  I  should  like  to  ask  a  question. 

Mr.  Gasch:  Very  well,  sir. 

The  Court:  This  purports  to  show,  does  it  not,  the  rate 
of  profit  realized  by  the  companies  each  year  on  fire  and  light¬ 
ning  business? 

The  Witness:  That  is  correct. 

The  Court:  And  the  rate  of  profit  is  calculated  on  the 
basis  of  the  premiums  received:  •  Is  that  right? 

The  Witness:  The  rate  of  profit  here  is  determined  on  the 
basis  of  premiums  earned. 

The  Court:  I  should  have  said  “premiums  earned.” 

The  Witness:  That  is  correct. 

The  Court:  You  didn’t  compute  it  on  the  capital  invest¬ 
ment  of  the  company  like  you  do  with  a  public  utility  or  a 
railroad?  •  v  . 

The  Witness:  No,  sir.  (R.  278-279) 


/] . 


MILLER  0.  STOUT  resumed  the  stand  and  testified  further 

as  follows: 


DIRECT  EXAMINATION  (Continued) 


By  Mr.  Gasch :  Q.  I  hand  you  Defendant’s  Exhibit  Q  and 
ask  you  if  that  is  a  report  prepared  under  your  direction? 
A.  It  is. 

Q.  State  briefly  what  it  is.  A.  It  is  a  report  showing  the 
difference  in  certain  loss  figures  for  fire  and  lightning  pre¬ 
miums,  between  the  reports  made  to  the  Superintendent  under 
oath  and  those  filed  by  the  plaintiff  companies  with  Mr.  Herd, 
in  filling  out  a  questionnaire. 

Mr.  Gasch:  I  make  this  further  statement  to  Your  Honor: 
That  both  the  basic  data  are  in  evidence.  This  is  simply  a  re¬ 
capitulation  for  the  convenience  of  the  Court. 

The  Court:  I  understand. 

Mr.  Gasch:  We  offer  Exhibit  Q  in  evidence  at  this  time. 

Mr.  Kaplan:  No  objection. 

The  Court:  It  may  be  admitted.  (R.  283-284) 


FROM  THE  CROSS  EXAMINATION  OF  THE 
SUPERINTENDENT’S  WITNESS 


Mr.  Kaplan :  Q.  Did  you  take  the  expenditures  of  the  local 
companies  and  analyze  them  dollarwise?  A.  We  analyzed 
all  companies’  expenses  dollarwise. 

Q.  Did  you  go  into  the  District  to  determine  factually  what 
rent  they  paid,  how  much  commission  they  paid  and  the  other 
elements  of  operating  their  business?  A.  They  reported  those 
figures  to  us.  (R.  347) 


FROM  PROCEEDINGS  ON  MOTION  TO 
STAY  ORDER 


Mr.  Kaplan:  *  *  *  “We  contend  that  the  Superintendent 
of  Insurance  in  the  issuance  of  this  order  did  not  comply  with 
the  terms  of  the  Act  but  exceeded  his  rights,  duties,  and  obli- 
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REPLY  BRIEF  FOR  APPELLANT 


The  “Counter-Statement  of  the  Case”  is  Not  in  Fact  a 

Counter-Statement 

In  their  “counter-statement”  the  companies  have  not  con¬ 
tended  there  is  error  in  the  statement  of  the  case  made  by 
the  Superintendent.  The  “counter-statement”  is  argumen¬ 
tative  and  is  limited  to  a  statement  of  facts  favorable  to  the 
companies,  rather  than  an  accurate  statement  of  the  case. 

The  companies  have,  without  the  knowledge  of  the  Su¬ 
perintendent,  added  pages  301  to  303  to  the  Joint  Appendix 
and  they  have  incorporated  a  supplement  to  their  brief  which 
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consists  primarily  of  matters  that  are  not  part  of  the  record 
in  the  Court  below  or  of  this  Court. 

For  the  foregoing  reasons  the  Superintendent  has  prepared 
a  supplemental  appendix  under  separate  cover  with  a  motion 
for  leave  to  file  it  in  this  appeal. 

The  companies  have  failed  to  state  that  they  refused  to 
participate  in  the  establishment  of  a  method  for  rate  adjust¬ 
ments  in  the  District  of  Columbia  and  that  as  a  consequence 
the  Superintendent  had  to  proceed  without  them  in  order  to 
comply  with  the  statute.  They  have  failed  to  state  that 
after  the  October  order  was  issued  they  then  asked  for  an 
oral  hearing  solely  for  the  purpose  of  offering  testimony  on 
certain  objections  to  the  Superintendent’s  order.  (App.  68). 
They  faffed  to  state  that  as  a  result  of  his  granting  them  the 
precise  kind  of  hearing  they  asked  for,  the  Superintendent 
deleted  from  the  October  order  the  entire  reduction  "of  ex¬ 
tended  coverage  insurance  in  the  amount  of  $91,134. 

On  page  3  of  their  brief  the  companies  say  that  the 
Court  sustained  their  position  that  the  Superintendent  faffed 
to  give  them  a  “proper”  hearing.  Again  on  page  43  of  then- 
brief  they  say  that  they  contended  in  the  Court  below  that 
they  were  not  afforded  a  “proper”  hearing.  The  companies 
did  not  take  any  such  position  before  the  lower  Court.  They 
contended  that  they  had  been  denied  a  hearing  and  given  no 
•  opportunity  to  be  heard,  as  will  be  demonstrated. hereafter. 

On  page  3  of  their  brief  they  stated  some  of  the  reasoning 
of  the  Court  as  to  why  the  Court  found  against  them  on 
their  contention  of  confiscation,  but  they  faffed  to  state  what 
the  Court  actually  found,  which,  in  the  language  of  the 
Court,  was: 


“In  the  light  of  the  foregoing  considerations,  the 
Court  reaches  the  conclusion  that  the  plaintiffs  have 
not  sustained  their  contention  that  the  rates  fixed 
by  the  Superintendent  of  Insurance  are  confiscatory.” 
(App.  289). 


-  .  - 
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The  companies  say  the  Court  made  no  decision  on  factual 
determinations  because  it  felt  that  at  any  hearing  before Jbhe 
Superintendent  pursuant  to  the  Court’s  decision  evidence  on 
such  questions  could  be  presented.  The  Court  did  not  make 
its  decision  upon  such  narrow  point.  What  the  Court  said 
was  that  the  order  “will  be  set  aside  for  failure  to  comply  with 
the  basic  requirement  of  a  fair  and  full  hearing.”  (App.  289). 
The  Court  did  not  remand  the  case  to  the  Superintendent  for 
further  hearing. 

The  first  sentence  in  the  counter-statements  says  that 
the  Superintendent  has  materially  modified  the  position 
he.  took  in  the  Court  below.  This  statement  has  no  support  in 
the  record.  (Tr.  passim ).  The  Superintendent  has  taken  a 
consistent  position  throughout  the  proceeding  from  the  time 
that  he  initiated  it  until  the  present  time.  This  will  be  demon¬ 
strated.  It  will  be  shown  that  the  Superintendent,  through  the 
Rating  Bureau  which  is  required  to  administer  rates  and  make 
all  rate  filings  for  every  company  in  the  District  of  Columbia 
(App.  190, 191  and  195),  offered  the  companies  opportunity  to 
be  heard.  The  record  shows  that  the  companies  refused  to 
participate  in  the  promulgation  of  a  rate,  formula  for  the 
District  of  Columbia.  It  shows  that  after  the  October  order 
was  issued  the  companies  asked  for  and  received  the  precise 
step  they  asked  to  be  taken  in  respect  to  the  order  and  were ' 
given  full  and  complete  opportunity  to  be  heard  upon  every 
matter  they  asked  for. 

On  page  4  of  their  brief  under  a  caption  “Statement  of 
Facts”  the  companies  give  what  purports  to  be  / 

“(a)  History  prior  to  issuing  the  Order  of  October 

-  29” 

But  the  companies  failed  to  state  a  “prior”  fact  that  on  June  12, 
1944,  the  Superintendent  advised  every  company  doing  busi¬ 
ness  in  the  District  of  Columbia  of  the  enactment  of  the 
Rating  Bureau  Act  and  advised  the  companies  that  “Pending 


■ 


the  completion  of  an  investigation”  and  the  organization  of 

the  Rating  Bureau,  tentative  approval  was  given  to  their 

/  * 

existing  rates  “with  the  understanding  that  reconsideration  in 
detail  will  be  given  when  the  said  Bureau  is  established.” 
(App.  43-44).  " 

The  companies  failed  to  state  that  “prior”  to  issuing  the- 
order  of  October  29  the  companies,  through  the  Rating  Bu¬ 
reau,  submitted  a  voluntary  rate  reduction  effective  Janu¬ 
ary  1,  1945,  and  that  on  January  29,  1946,  the  Superintendent 
gave  tentative  approval  to  the  new  rates  “pending  investiga¬ 
tion  into  their  reasonableness,  fairness,  and  adequacy.”  (App. 
44.) 

The  companies  failed  to  state  that  notwithstanding  these 
prior  actions  of  the  Superintendent  the  companies  had  sub¬ 
mitted  to  the  lower  Court  .findings  of  fact  that  “prior  to 
issuance”  of  said  order  of  October  29,  1945,  “no  notice  of  in¬ 
tention  on  the  part  of  the  Superintendent  to  revise  rates  had 
been  given  to  the  companies.”  (App.  293-294). 

On  page  5  of  their  statement  of  facts  the  companies  state 
that  October  23,  1945,  six  days  prior  to  the  issuance  of  the 
6rder,  “was  the  first  time  that  Mr.  Bastian  knew  anything 
about  an  order  to  be  issued  by  the  Superintendent.”  This 
statement  is  not  supported  by  testimony  of  Mr.  Bastian.  Mr. 
Bastian  testified  that  after  the  companies  had  refused  to 
recommend  a  formula  he  knew  that  the  Superintendent  “was 
preparing  something,  but  whether  it  was  by  way  of  formula  or 
rate  order,  I  did  not  know.”  (App.  237.)  Mr.  Bastian  testi¬ 
fied  that  at  the  conclusion  of  the  conference  with  the  Super¬ 
intendent  on  September  17,  1945,  the  Superintendent 


“*  *  *  told  us  that  he  would  have  to,  in  view  of 
our  statement,  re-examine  his  position  and  we  would 
hear  from  him  later,  and  he  did  not  know  what  he ' 
would  do;  it  was  possible  he  would  issue  some  kind 
of  an  order  at  some  time. 


“I  then  asked  him  to  let  me  see  any  order  he  might 
issue  before  it  was  issued.  He  promised  me  that  he 
would.”  (App.  206.) 


The  testimony  of  Mr.  Bastian  hereinabove  quoted  shows 
that  the  statement  on  page  5  of  the  companies’  brief  that  on 
October  23,  1945,  “was  the  first  time  that  Mr.  Bastian  knew 
anything  about  an  order  to  be  issued”  is  wholly  incorrect  and 
uncalled  for.  The  quoted  testimony  of  Mr.  Bastian  shows  that 
the  lower  Court’s  finding  that  the  companies  appeared  at  the 
office  of  the  Superintendent  “for  the  first  time  on  or  about  the 
14th  day  of  December,  1945”  (App.  294),  is  an  erroneous 
finding  proposed  by  the-eompanies  and  accepted  by  the  Court. 
This  testimony  disproves,  the  finding  of  the  Court  (also  pro¬ 
posed  by  the  companies)  that  “no  notice  of  intention  on  the 
part  of- the  Superintendent  to  revise  rates  had  been  given  to 
the  companies.”  (App.  293-4.)  It  also  disproves  the  con¬ 
clusion  of  law  (also  proposed  by  the  companies^  that  the 
Superintendent  “failed  to'give  adequate  notice  of  his  intention 
to  fix  rates  prior  to  the  issuance  of  his  said  order  of  October 
29,  1945.”  (App.  297). 

In  the  statement  of  facts  (P.  5)  the  companies  referred  to 

* 

Mr.  Bastian ’s  thought  that  the  order  should  not  be  issued 
without  giving  the  companies  an  opportunity  to  be  heard. 
The  companies  failed  to  state  that  that  statement  was  made 
the  very  day  that  Mr.  Bastian  was  given  a  copy  of  the  October 
29th  order.  They  failed  to  state  that  they  did  not  complain 
in  their  complaint  because  the  order  was  issued  prior  to  a 
hearing.  They  did  not  state  that  in  neither  of  their  protests  to 
the  order  in  their  letters  of  November  16  (App.  67)  and  No¬ 
vember  26,  1945  (App.  70)  and  the  memorandum  of  objec¬ 
tions  (App.  71-100)  that  they  did  not  complain  because  the 
order  was  issued  prior  to  the  hearing.  They  did  not  state  in 
their  statement  of  facts  that  the  companies  had  refused  to 
participate  in  establishing  a  rate  method  for  the  District  of 
Columbia. 


On  .pages  6  to  8  of  their  brief  the  companies  have  set  up 
certain  facts  they  designate  “provisions  of  the  Order  of  Oc¬ 
tober  29.”  The  matters  they  set  out  there  are  not  before  this 
Court.  The  companies  took  no  cross-appeal.  They  offered  no 
testimony  in  the  Court  below  on  these  factual  determinations. 
The  lower  Court  did  not  pass  upon  them.  For  these  reasons 
the  statement  about  factual  determinations  is  not  properly  be¬ 
fore  this  Court. 

On  page  7  of  their  brief  the  companies  say  that  the  Super¬ 
intendent  contended  below-  that  he  had  relied  in  part  upon  re¬ 
ports  and  statements  of  his  examiners  and  other  subordinates. 
This  statement  is  not  supported  by  the  record.  The  compan¬ 
ies  seek  to  support  that  assertion  by  taking  part  of  the  Super¬ 
intendent’s  memorandum  brief  in  the  Court  below  apart  from 
its  context  where  the  Superintendent  was  discussing  the  exer¬ 
cise  of  discretion  by  the  Superintendent.  The  Superintendent 
has  never  contended,  but  specifically  denies,  that  he  relied 
upon  reports  of  statements  of  his  examiners.  Counsel  for 
the  Superintendent  so.  asserted  at  record  pages  504,  506,  507 ; 
(Supp.  App.  9,  14).  - 

The  order  of  the  Superintendent  shows  on  its  face,  and 
counsel  of  the  companies  many  times  admitted  during  the 
proceedings,  that  the  Superintendent’s  determinations  were 
based  upon  the  sworn  reports  made  to  him  by  the  companies. 
(App.  15,  157,  162,  163,  164.) 

In  their  statement  of  proceedings  between  the  orders  of 
October  29  and  February  1,  beginning  on  page  8  of  their  brief, 
the  companies  failed  to  state  that  their  objections  to  the 
October  29th  order  were  as  to  the  method  and  conclusions 
reached  by  the  Superintendent.  They  failed  to  state  that  they 
asked  only  for  “an  oral  hearing”  to  present  testimony  with 
respect  to  their  objections.  They  failed  to  state  that  full  and 
complete  hearing  was  given  to  them  upon  every  matter  they 
requested  in  their  letters  of  November  16,  1945  (App.  68) 
and  November  26,  1945  (App.  71). 


The  companies  quoted  their  counsel  in  their  proceedings 
before  the  Superintendent  that  they  “have  never  conceded” 
the  right  of  the. Superintendent  to  issue  an  order  without  a 
hearing.  But  they  failed  to  quote  the  next  paragraph  of 
counsel’s  statement  where  he  said: 


’“Also,  Mr.  Superintendent,  as  I  have,  said,  we  are 
pleased  to  have  this  opportunity.  We  feel  a  double 
burden  because  the  order  has  already  been  issued.  We 
regret  that  this  opportunity  to  make  our  position 
clear  was  not  considered  before  the  order  was  issued, 
so  that  we  might  have  had  an  opportunity  to^sit 
down  and  discuss  this  subject  matter  with  you  with¬ 
out  the  necessity  of  making  this  formal  record” 
(App.  153).  (Italics  supplied.) 


As  part  of  the  counter-statement  the  companies  undertook  to 
make  a  statement  of  the  contentions  of  the  parties  and  the  is¬ 
sues  raised  and  decided.  It  is  wholly  immaterial  what  issues  the 
companies  raised  in  their  complaint  below  unless  they  followed 
that  complaint  up  with  proof.  The  only  proof  they  offered  in 
the  Court  below  was  that  offered  in  an  effort  to  prove  that 
there  had  been  no  hearing  held  by  the  Superintendent  and  that 
the  rates  fixed  were  confiscatory.  They  did  not  offer  a  word  of 
testimony  on  any  other  issue  raised  by  the  pleadings.  Those 
two  issues  were  the  only  two  that  were  decided  by  the  Court. 
On  page  13  of  their  statement  the  companies  say  that  the 
Superintendent  abandoned  at  the  trial  the  contentions  he  made 
in  his  answer  about  giving  the  companies  notice  and  the  op¬ 
portunity  of  a  hearing  and  the  conferences  with  their  repre¬ 
sentatives  as  related  to  the  issue  presented  to  the  Court.  This 
statement  is  ^wholly  disproved  by  the  many  exhibits  introduced 
by  the  Superintendent  on  those  issues.  The  statement  wholly 
ignores  the  Superintendent’s  Exhibit  “E”'  and  “L-2”  (App. 
43  and  44)  which  gave  the  companies  notice  “of  an  investiga¬ 
tion”  and  the  tentative  approval  of  rates  then  in  existence. 


‘‘pending  the  completion  of  an  investigation”  and  approval 
of  the  companies’  voluntary  reduction  in  rates  “pending  in¬ 
vestigation  into  their  reasonableness,  fairness,  and  adequacy.” 
This  statement  ignores  the  letter  of  February  1,  1945,  which 
requested  the  companies  to  furnish  reports  of  their  “experience 
in  the  District  of  Columbia  for  the  five-year  period  ending 
December  31,  1944”.  (App.  45).  The  statement  ignores  the 
Superintendent’s  exhibit  “B3”  which  contained  a  detailed 
statement  of  the  expenses  of  every  company  doing  business 
in  the  District  of  Columbia  by  classes  of  expenses.  The  com¬ 
panies  wholly  ignored  the  Superintendent’s  Exhibit  “B  4” 
which  contained  a  sworn  report  from  every  company  doing 
business  in  the  District  of  Columbia  as  to  its  classified  exper¬ 
ience  in  the  District  of  Columbia  in  the  five-year  period  in¬ 
volved. 

Furthermore  the  Superintendent  alleged  in  his  answer  that 
prior  to  the  filing  of  the  reports  the  companies  had  confer¬ 
ences  with  him  “concerning  these  forms  and  discussed  them  in 
detail”.  (App.  25).  He  alleged  that  the  companies  agreed 
that  they  “should  furnish  premiums  written,  premiums  earned 
and  losses  incurred  in  the  District  of  Columbia  for  the  calendar 
years  1940,  1941,  1942  and  1943,  and  premiums  written,  prem¬ 
iums  earned,  losses  incurred  and  expenses  incurred. in  the 
District  of  Columbia  for  the  calendar  year  1944”.  (App.  26). 
He  alleged  that  counsel  for  the  Rating  Bureau  “and  for  the 
companies  expressed  a  desire  to  consider  making,  through  the 
Rating  Bureau,  some  recommendation  to  the  Superintendent 
with  respect  to  a  formula  for  an  adjustment  of  rates”  and  that 
they  informed  him  “they  preferred  not  to  make  any  such 
recommendations  at  that  time”.  (App.  26).  Proof  of  every 
such  allegation  was  made  in  the  Court  below  and  was  not  con¬ 
tradicted  by  the  companies. 

The  Superintendent  alleged  in  his  answer  that  upon  refusal  - 
of  the  Bureau  and  the  companies  to  make  such  rate  recommen¬ 
dation  he  “advised  them  that  it  was  his  duty  to  proceed  with 
the  investigation  as  provided  under  Section  3  of  the  statute 


and  that  he  would,  after  completing  the  investigation  and  with 
advice  of  counsel,  issue  an  appropriate  order”.  (App.  27). 
These  facts  are  not  only  shown  by  the  Superintendent’s  order 
itself  but  are  supported  by  testimony  of  Mr.  Bastian.  ,  The 
Superintendent  further  alleged  that  at  no  time  after  the  forms 
were  sent  out  for  the  reports  “did  the  companies  question  the 
right  of  the  Superintendent  to  proceed,  in  accordance  with  the 
provisions  of  section  3  of  the  Act,  to  make  the  investigation”. 
(App.  27).  In  the  light  of  these  allegations  and  the  abundant 
testimony  in  support  thereof,,  it  cannot  be  said  that  the  Super¬ 
intendent  abandoned  at  the  trial  the  contentions  that  what 
took  place  was  relevant  to  the  issues  presented  to  the  District 
Court.  / 

On  page  14  of  their  statement  the  companies  say  that  the 
Superintendent’s  answer  “admits  that  no  hearing  was  given 
and  denies  that  any  was  necessary”.  The  Superintendent’s 
answer  shows  that  he  “admits  that  the  order  of  October  29, 
1945,  was  issued  without  giving  the  companies  a  hearing”. 
(App.  35).  He  did  not  admit  that  the  final  order  was  issued 
without  a  hearing.  In  the  same  paragraph  the  Superintendent 
further  alleged  that  “before  the  order  of  October  29,  1945, 
was  issued,  all  companies  authorized  to  do  business  in  the 
District  of  Columbia,  including  the  plaintiffs  herein,  were  af¬ 
forded  an  opportunity  through  the  Rating  Bureau  to  recom¬ 
mend  a  formula  for  rate  adjustment  within  the  contempla¬ 
tion  of  the  Rating  Act  and  they  refused  to  do  so;  that  upon 
refusal  of  the  companies  to  submit  recommendation  with 
respect  to  rate  adjustments  the  Superintendent  advised  the 
companies  that  pursuant  to  section  3  of  the  Rating  Act  he 
would  continue  his  investigation  of  the  necessity  of  rate  ad¬ 
justments;  that  none  of  the'companies,  including  the  plaintiffs 
herein,  objected  to  the  investigation  or  questioned  the  au¬ 
thority  of  the  Superintendent  to  make  such  investigation.” 
(App.  35-36).  He  further  alleged  that  the  companies  knew 
that  the  investigation  was  being  conducted  and  submitted 
sworn  reports  to  him  and  that  “they  at  no  time  requested  an 


opportunity  to  be  heard  in  respect  thereof  nor  did  they  offer 
or  suggest  any  additional  information  to  the  Superintendent 
in  the  conduct  of  said  investigation”.  (App.  36).  Evidence 
was  offered  in  support  of  these  allegations  and  not  contradicted 
by  the  companies. 

It  is  stated  that  the  Superintendent  urged  that  no  hearing 
and  no  record  before  him  were  necessary  at  any  time  and  that 
the  hearing  after  the  October  order  was  issued  “was  a  matter 
of  grace  and  not  of  right”.  The  Superintendent  did  not  make 
any  such  statement  nor  did  his  counsel  make  any  such  state¬ 
ment.  The  Superintendent  and  his  counsel  stated  and  took 
the  position  that  the  statute  did  not  by  express  language  re¬ 
quire  a  hearing.  When  the  proceeding  opened  before  the 
Superintendent  it  was  stated  by  the  Superintendent’s  counsel 
that  the  reopening  was  not  a  statutory  right  or  duty  on  the 
part  of  the  Superintendent  but  that  the  proceeding  was  re¬ 
opened  in  order  that  the  companies  may  have  a  full  oppor¬ 
tunity  to  be  heard  on  any  matters  which  they  felt  were  not 
valid  and  proper.  He  stated  that  it  was  not  a  statutory  hear¬ 
ing,  but  that  the  matter  had  been  reopened  for  the  purpose  of 
affording  the  companies  to  show,  if  they  could,  that  the  order 
is  erroneous  “in  whatever  particulars  they  were  able  to  show.” 
(App.  152,153).  ' 

i  Even  if  the  Superintendent’s  counsel  stated  an  erroneous 
legal  conclusion  it  is  not  binding  on  him.  Pitcairn  v.  American 
Refrigerator  Transit  Co.,  101  F.  2d  929,  935.  What  does  count 
is  whether  or  not  the  companies  were  given  “an  opportunity v 
to  be  heard”.  The  companies  were  given  such  opportunity. 
They  were  heard.  As  a  result  of  such  hearing  the  Superin¬ 
tendent  reduced  the  annual  premium  reduction  by  nearly  one- 
half. 

The  companies  considered  the  hearing  as  “an  opportunity 
to  be  heard”.  In  their  opening  statement  before  the  Superin¬ 
tendent  they  said  “We  are  pleased  to  have  this  opportunity”. 
(App.  153).  Counsel  for  the  companies  said  in  their  memo- 


randum  filed  .with  the  Superintendent  at  the  opening  of  the 
hearing: 


“No  hearing  had  been  given  to  the  companies  by 
the  Superintendent  prior  to  the  issuance  of  the  order. 
Upon  request  duly  filed,  the  Superintendent  has 
granted  a  hearing,  fixed  a  date  for  the  same,  at  which 
the  companies  aggrieved  are  filing  this  memorandum.” 
(App.  73). 


Another  counsel  for  the  companies  said  “We  are  not  testify¬ 
ing;  we  are  not  taking  advantage  of  the  opportunity  offered 
in  that  respect.”  (R.  623).  The  companies  considered  the 
hearing  as  part  of  -the  investigation  conducted  by  the  Super¬ 
intendent  as  shown  by  the  statement  of  their  counsel  at  Ap¬ 
pendix  14  and  161.  It  was  so  considered  by  the  Superintend¬ 
ent  and  his  counsel  as  shown  by  Appendix  pages  163  and  165. 

On  page  15  of  their  brief  the  companies  have  taken  out  of 
context  certain  statements  made  by  the  Court  and  by  counsel 
for  the  Superintendent,  leaving  a  distorted  statement  of  the 
position  of  the  Superintendent.  They  state  that  counsel  for  the 
Superintendent  conceded  to  the  Court  that  the  companies 
“were  not  informed  as  to  all  of  the  facts  which  the  Superin¬ 
tendent  had  before  him  on  which  he  based  his  orders.”  The 
statement  to  which  the  companies  refer  is  a  statement  by  the 
Court  which  counsellor  the  Superintendent  corrected  by  say-, 
ing  that  the  companies  “were  not  informed  as  to  the  specific 
data,  except  as  contained  in  the  order.”  (App.  227).  The 
companies  and  the  Superintendent  at  all  times  considered  the 
order  as  setting  forth  the  basic  facts  upon  which  the  Superin¬ 
tendent  acted.  (App.  39,  157,  159,  160,  163).  Those  facts 
were  taken  directly  from  the  sworn  reports  filed  by  the  com¬ 
panies  with  the  Superintendent. 

On  page  15  of  their  brief  the  companies,  by  taking  out  of 
context  and  stating  only  part  of  what  was  said,  would  leave  the 
inference  that  counsel  for  the  Superintendent  disagreed  with 


the  statement  that  the  order  should  be  based  “solely  on  evi- 
.  dence”. 

1  The  position  stated  by  counsel  for  the  Superintendent  was 
that  “since  objection  had  been  raised  to  the  order,  he  (the 
Superintendent)  had  no  reason  to  show  to  himself  why  his 
order  had  to  be  vacated”  (App.  227),  and  that  since  the  com¬ 
panies  had  raised  objections  to  the  Superintendent’s  order  “the 
Superintendent  offered  no  evidence,  to  himself  on  those  orders”. 
(App.  22S).  It  was  stipulated  that  counsel  for  the  companies 
took  the  position  at  the  reopened  proceedings  on  the  com¬ 
panies’  objections  that  “counsel  for  the  Superintendent  should 
introduce  evidence  in  support  of  the  order,  and  that  the  order 
should  be  based  solely  on  the  evidence  so  introduced  and  that 
counsel  for  the  Superintendent  disagreed  with  that  position”. 
(R:  103.)  (Italics  supplied.) 

Counsel  for  the  Superintendent  disagreed  with  the  position 
of  the  Companies  because  he  did  not  consider  that  the  order 
'made  by  the  Superintendent  after  the  companies  had  refused 
to  participate  in  the  establishment  of  a  rate  formula  was  an 
invalid  order.  He  took  the  position  and  still  takes  the  posi¬ 
tion  that  it  is  not  essential  to  the. validity  of  an  order  to  hold 
a  “formal”  hearing,  or  that  every  order  must  be  based  “solely 
on  the  evidence”  introduced  by  the  Superintendent’s  counsel, 
at  a  “formal”  hearing.  .  . 

Many  regulatory  orders — many  rate  orders — are  promul¬ 
gated  without  “formal”  hearing  and  are  not  based  “solely  on 
the  evidence”  introduced  by  counsel  for  the  regulatory  body. 
That -is  the  reason  that  counseljiisagreed  with  the  position  of 
the  companies.  ' 

The  companies  at  bar  did  not  consider  that  a  “formal” 
hearing  was  necessary,  or  that  evidence  had  to  be  introduced 
by  the  Superintendent’s  counsel,  or  that  a  finding  had  to  be 
based  “solely  on  the  evidence  so  introduced”  in  the  promulga¬ 
tion  of  new  fire  and  lightning  rates  in  the  District  of  Columbia 
effective  January  1,  1945.  They  offered  a  voluntary  reduction 
in  rates  without  the  necessity  of  notice  to  anyone,  without  the 


requirement  of  a  hearing ,  without  the  introduction  of  evidence , 
and  even  without  the  presence  of  counsel  for  the  Superinten¬ 
dent.  Nobody  contends  that  those  rates  are  unlawfully  in 
effect  merely  because  they  were  not  adopted  by  “formal” 
hearings  and  based  “solely  on  the  evidence  introduced  in  such 
a  hearing”. 

.  Mr.  Owen  Ely,  Financial  Editor  of  the  “Public  Utilities 
Fortnightly”,  at  page  836  of  the  June  19,  1947,  issue  of  that 
publication  said: 


“Most  rate  cuts  of  1946  have  been  of  a  negotiated 
character  and  have  not  robbed  the  utilities  of  their 
entire  earnings  gains  *  *  *”. 


This  illustrates  that  rate  adjustments  are  not  required  either 
by  statute  or  by  the  Constitution  to  be  by  “a  formal  hearing” 
where  “witnesses  are  examined  and  cross-examined”  or  where 
the  rate  adjustment  is  based  “solely  upon  evidence  introduced 
at  such  formal  hearing”. 

On  page  17  of  their  brief  the  companies  say  the  Superinten¬ 
dent  complains  in  this  appeal  as  to  some  of  the  findings  of  the 
Court  below  but  that  he  made  no  exception  to  the  Court's 
findings  as  to  expenses.  The  short  answer  to  this  is  that  the 
lower  Court  made  no  decision  upon  the  question  of  expenses. 
The  lower  Court  expressly  said  it  did  not  appear  pertinent  to 
pass  upon  other  objections  raised  by  the  companies  because 
the  order  would  be  set  aside  for  failure  to  give  a  fair  and  full 
hearing.  (App.  289).  Nor  did  the  companies  offer  a  Word  of 
proof  upon  the  subject. 

The  companies  also  say  on  page  17  of  their  brief  that  the 
Superintendent  makes  no  attempt  to  explain  his  failure  to 
give  the  companies  an  opportunity  to  inspect  or  contravene 
the  confidential  data  which  he  stated  he  considered,  or  to  give 
the  Court  below  an  opportunity  to  know  or  pass  upon  it.  The 
short  answer  to  this  statement  is  that  the  Superintendent  did 
not  say  that  he  considered  any  confidential  data.  The  truth  of 


it  is,  that  the  Superintendent’s  order  shows  on  its  face  that  it 
is  based  upon  the  sworn  reports  made  by  the  companies  to  him. 
The  order  shows  on  its  face  that  the  Superintendent  stated: 


“The  following  is  a  recapitulation  of  the  reports 
'  filed  by  the  companies  showing  total  premiums  writ¬ 
ten,  losses  ■  incurred,  and  premiums  earned  for  the 
five-year  period  ended  December  31,  1944”.  (App. 

61),  - 

m 

and  thereafter  he  set  out  in  the  exact  dollars  reported  by  the' 
companies ,  by  classes,  the  premiums  written  and  losses  in¬ 
curred  and  the  expenses  apportioned  to  the  District  of  Colum¬ 
bia,  both  the  fire  and  lightning  and  extended  coverage  insur¬ 
ance.  (App.  61-64).  That  the  Superintendent’s  determina¬ 
tions  were  based  upon  the  reports  made  to  the  Superintendent 
by  the  companies  is  found  in .  the  testimony  of  witness  Stout 
(Supp.  App.  16,  17,  18,  19,  20),  and  admitted  by  counsel  for 
the  companies  (Supp.  App.  21). 

The  only  thing  that  the  Superintendent  did  not  reveal  to 
the  companies  was  his  reasoning  and  the  mental  processes  by 
which  he  arrived  at  his  conclusions  based  upon  the  sworn  re¬ 
ports  of  the  companies.  The  companies  frequently  tried  to 
examine  the  Superintendent  to  find  his  reasoning  and  the 
mental  processes  by  which  he  reached  his  conclusions.  (App. 
156,  158,  167,  219,  229,  234). 

Even  on  page  28  of  their  brief  herein  the  companies  com¬ 
plained  because  they  “were  not  given  the  opportunity  to 
examine  the  witnesses”.  In  Market  Street  Railway  v.  Railroad 
Commission,  324  U.  S.  548,  the  Court  said  it  found  no  denial 
of  due  process  “from  the  fact  that  the  Commission  evaluated 
the  Companies’  experience  for  itself  without  the  aid  of  expert 
testimony.”  (P.  560).  In  C.  B.  &  Q.  R.  Co.  v.  Babcock,  204 
U.  S.  585, 593,  a  member  of  the  Board  was  called  and  submitted 
to  cross-examination  with  regard  to  the  operation  of  their 
minds  in  reaching  a  decision.  The  Court  said : 


“This  was  wholly  improper.  In  this  respect  the 
case  does  not  differ  from  that  of  a  jury  or  an  umpire, 
if  we  assume  that  the  members  of  the  board  were  not 
entitled  to  the  possibly  higher  immunities  of  a  judge.” 


In  United  States  v.  Morgan ,  313  U.  S.  409,  422,  the  Court 
said  the  Secretary  of  Agriculture  “should  never  have  been 
subjected  to  this  examination”. 

The  companies  did  not  seek  to  examine  the  Superintendent 
to  find  out  the  factual  basis  of  his  determinations.  The  order 
showed  that.  The  companies  said  they  had  the  same  basic  in¬ 
formation  used  by  him  in  his  determinations.  But  they  had 
come  to  different  conclusions.  (App.  155,  241,  242). 

The  principal  objections  raised  by  the  companies  to  the 
Superintendent’s  order  were  as  to  his  conclusions  and  the 
methods  he  used.  (App.  152,  156,  160,  170;  Supp.  App.  4,  5, 
6,7), 

In  the'  hearing  before  the  Superintendent  and  in  the  com¬ 
plaint  filed  in  the  lower  Court  the  companies  recognized  that 
data  supporting  the  Superintendent’s  determinations  and  his 
conclusions  were  set  forth  in  his  order  of  October  29th.  (App. 
15,  157,  161,  162,  163;  164,  199,  223).  The  Superintendent 
took  the  same  position,  that  the  order  itself  showed  the  basis 
of  his  findings  and  his  conclusions.  (App.  157,  159,  160,  163, 
164,  257;  Supp.  App.  11).  -  . 


The  Companies  Have  Failed  to  Meet  the  Issues  Raised  by  the 
Superintendent’s  Appeal,  and  Now  Abandon  Their  Con¬ 
tention  that  a  Hearing  was  Required  "Prior  to  the  Issuance” 
of  the  Original  Order.  They  Argue  Factual  Determina¬ 
tions  Not  Raised  by  a  Cross-Appeal. 


On  page  24  of  their  Brief,  the  Companies  said  the  Super¬ 
intendent  contended  in  the  Court  below  that  .the  Act 
“does  not  provide  for  nor  require  a  hearing”.  This  statement 
in  the  Superintendent’s  answer  was  in  answer  to  paragraph  10 


of  the  complaint  that  “the  original  order  was  issued  *  *  *  with¬ 
out  giving  the  plaintiffs  *  *  *  a  hearing”  (App.  14),  and  after 
the  Superintendent’s  answer  alleged  that  the  Companies  re¬ 
fused  to  participate  in  the  promulgation  of  a  rate  formula, 
and  that  he  then  advised  them  that  he  would  “continue  his 
investigation,”  and  that  the  Companies  “at  no  time  requested 
an  opportunity  to  be  heard”  (App.  36). 

At  pages  24  and  28  of  their  brief  the  Companies  still  contend 
that  they  had  the  right  to  examine  the  Superintendent,  which 
was  one  of  their  principal  contentions  before  the  Superinten¬ 
dent  and  the  Court  below.  Instead  of  presenting  their  testi¬ 
mony  and  argument  in  support  of  the  purpose  for  which  they 
had  asked  a  hearing,  their  principal  effort  was  to  examine  the 
Superintendent  (App.  156,  158,  167,  168,  218,  229,  234)."tRey 
even  alleged  that  the  burden  was  upon  the  Superintendent  to 
show  that  their  rates  were  unreasonable  and  excessive  (App. 
15),  and  so  contended  below.  (Supp.  App.  1). 

On  page  25  of  their  brief  the  Companies  stated  that  the 
Superintendent  on  this  appeal  abandons  his  contentions  below 
and  concedes  that  the  Act  contemplates  a  hearing.  The 
Superintendent  has  not  abandoned  any  contention  he  made  be¬ 
low.  He  conceded  from  the  first  that  a  hearing  was  required 
“at  some  stage  of  the  proceedings.”  He  gave  them  that 
opportunity  August  10, 1945,  (App.  26,  57,  205,  206,  231,  233). 
When  the  Companies  declined  he  advised  tljem  that  he  would 
continue  his  investigation.  (App.  27,  3cf).  His  position  is 
evidenced  by  the  fact  that  he  did  accord  the  Companies  a 
hearing  upon  the  exact  step  that  they  asked  to  be  taken.  The 
Superintendent’s  letter  of  November  20,  1945  (App.  69-70) 
advised  the  Companies  that  they  may  appear  “and  be  fully 
heard  as  to  the  objections  to  which  your  letter  refers”.  When 
the  hearing  convened  the  Superintendent  advised  the  Com¬ 
panies  that  the  hearing  was  called  to  give  them  a  full  oppor¬ 
tunity  to  be  heard  on  any  matters  in  which  they  felt  the  order 
was  invalid,  and  in  support  of  the  objections  which  they  asked 
to  be  heard  upon.  (App.  151,  153,  163,  164,  169).  The  im- 


portant  fact  is  that  the  hearing  was  granted  for  the  precise 
purpose  the  Companies  asked  for  the  hearing,  and  it  was 
done  to  afford  them  due  process. 

Under  Point  II  of  their  brief,  beginning  at  page  30,  the 
Companies  argue  that  because  the  Superintendent  did  not 
hold  a  “formal”  hearing  and  at  said  formal  hearing  introduce 
records  upon  which  his  investigation  was  made,  they  did  not 
constitute  evidence  “since  they  were  not  introduced  as  such”. 
The  Superintendent  agrees  with  the  principles  of  law  stated 
in  the  cases  cited  by  the  Companies  in  this  part  of  their  argu¬ 
ment.  That  is  why  the  Companies  were  given  a  hearing,  even 
though  they  had  refused  to  participate  in  the  promulgation  of 
a  rate  formula  afforded  to  them  on  August  10, 1945 '(App.  57) ; 
that  is  why  the  Superintendent  and  his  counsel  told  the  Com¬ 
panies  that  the  hearing  was  called  to  give  them  full  oppor¬ 
tunity  to  be  heard  upon  the  precise  questions  they  asked  to  be 
heard  upon.  (App.  151,  152,  153,  163,  164',  169,  Supp.  App. 
10,  12,  13). 

The  Companies  contend  that  because  there  was  not  the  rigid 
formality  of  introducing  the  reports  in  evidence  “as  such” 
at  a  “formal  hearing”  that  the  order  was  not  based  upon  evi¬ 
dence  and  that  the  evidence  was  not  known  to  them.  But  the 
companies,  through  their  counsel,  admitted,  and  their  witness 
testified,  that  they  did  know  the  basis  of  the  Superintendent’s 
order,  and  that  they  had  and  used  the  same  basic  inlormation 
as  used  by  the  Superintendent  (App.  155,  160-161,  241-242), 
but  they  arrived  at  different  inferences  from  the  same  basic 
information  (App.  242).  ■ 

On  a  preliminary  matter  before  the  trial  the  companies  said 
the  Superintendent  had  invaded  their  rights  because  “He  took 
the  answers  to  these  questionnaires  to  determine  a  number  of 
factors.”  (Supp.  App.  21). 

Furthermore,  the  Order  of  October  29  set  out  the  experiences 
of  the  companies  exactly  as  reported  to  the  Superintendent 
by  the  Companies  under  oath,  without  changing  one  penny 
of  the  reports  made  to  the  Superintendent.  The  order  con- 
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tains  all  the  basic  data  upon  .which  the  Superintendent’s  deter¬ 
minations  were  reached.  The  Companies  many  times  ad¬ 
mitted  that  the  order  showed  the  basic  facts  upon  which  the 
Superintendent  acted  (App.  15,  157,  162,  163,  164,  199).  The 
companies  have  never  yet  denied  a  single  fact  reported  by 
them  to  the  Superintendent,  and  used  by  the  Superintendent 
in  making  his  determination .  It  comes  with  poor  grace  for , 
the  Companies  now  to  contend  that  these  reports  were  not 
before  the  Superintendent,  and  they  did  not  know  what  they 
were,  after  they  spent  four  days  in  argument  and  testimony 
in  order  to  have  the  Superintendent  reach  a  different  con¬ 
clusion.  Those  'reports  were  as  much  a  part  of  the  record 
before  the  Superintendent  as  any  documents  the  Companies 
presented  in  the  hearing. 

The  Superintendent’s  order  of  October  29  set  out  the  basic 
facts  from  which  his  determination  was  reached  as  fully  and  1 
completely  as  would  a  bill  of  particulars.  The  facts  stated  in 
the  order  are  sufficient  to  satisfy  due  process.  American  Toll 
Bridge  Co.  v.  Railroad  Commission,  307  U.  S.  486,  492. 

Under  the  last  sub-heading  of  Point  II  of  their  argument 
the  Companies  seek  a  determination  by  this  Court  upon  factual 
questions  which  were  not  presented  to  the  lower  Court,  and 
which  that  Court  did  not  act  upon.  The  Companies  have 
•  taken  no  cross-appeal,  and  therefore  their  argument  on  pages 
35  and  37,  inclusive,  of  their  brief  relate  to  matters  not  before 
this  Court. 

The  Superintendent  agrees  with  the  principles  of  law  stated 
by  the  authorities  cited  by  the  Companies  under  their  Point 
HI,  beginning  at  page  37  of  their  brief.  Those  decisions  clearly 
show  that  the  Companies  were  given  all  that  the  requirements 
of  due  process  demand.  The  question  of  due  process  is  before 
this  Court  on  the  Superintendent’s  appeal.  Since  the  Com¬ 
panies  took  no  cross-appeal  the  factual  determinations  made 
by  the  Superintendent  are  not  before  this  Court.  They  could 
not  be  brought  before  this  Court  even  on  a  cross-appeal  be¬ 
cause  the  Companies  presented  no  evidence  before  the  lower 
Court  on  those  questions  and  that  Court  did  not  decide  them. 


On  page  41  of  their  brief  the  Companies  seek  in  an  indirect 
way  to  deny  that  they  were  advised  by  the  Superintendent 
that  he  would  not  seek  to  compel  compliance  with  his  order 
while  the  case  was  on  trial.  They  quote  only  what  was  said 
before  the  Superintendent  when  the  order  was  under  recon¬ 
sideration  by  him,  but  the  Superintendent’s  affidavit  in  the 
Court  below,  on  a  preliminary  matter,  shows  that  the  Compan¬ 
ies  and  their  counsel  were  advised  by  the  Superintendent  that 
no  effort  would  be  made  to  try  to  compel  compliance  with  the 
order  while  it  was  “on  trial  on  the  merits”  (Supp.  App.  15). 
The  Companies’  statement  that  the  Superintendent  for  the> 
first  time  presents  a  question  to  this  Court  which  he  failed  to 
present  to  the  Court  below  is  shown  by  the  Superintendent’s 
affidavit  to  be  an  incorrect  statement.  The  Superintendent 
claims  error  on  the  part  of  the  lower  Court  in  not  finding  that 
the  Companies  were  advised  “that  no  effort  would  be  made  to 
compel  a  compliance  with  the  order  while  the  case  was  pend¬ 
ing  trial  on  the  merits”  (p.  14  of  the  Superintendent’s  brief, 
App.  292). 

Under  Point  IV  of  their  brief,  beginning  on  page  42,  the 
Companies  contend  that  the  authorities  cited  by  the  Superin¬ 
tendent  in  his  brief  are  not  in  point.  But  the  Companies 
allege  in  their  complaint  that  the  “original  order”  was  issued 
“without  giving  the  plaintiffs  *  *  *  a  hearing”  (App.  14),  and 
that  it  was  incumbent  upon  the  Superintendent  to  give  a 
hearing  “as  part  of  his  investigation” ;  that  he  refused  to  give 
them  “a  statutory  hearing  in  connection  with  the  general  sub¬ 
ject  matter”  contained  in  the  Act  (App.  14);  and  that  he 
gave  them  “no  opportunity  to  be  heard  in  connection  with  the 
original  order  of  October  29,  1945”  (App.  18). 

At  the  suggestion  of  the  Companies  the  lower  Court  found 
that  “Prior  to  the  issuance”  of  the  October  order  “no  formal 
proceedings”  had  been  held;  that  “no  hearing  had  been  held  or 
accorded  to  interested  parties.”  (App.  293).  At  the  sugges¬ 
tion  of  the  Companies  the  Court  concluded  that  the  Super- 
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intendent  failed  to  give  them  "a  fair  and  full  hearing  #  * 
before  the  issuance  of  his  said  order  of  October  29,  1945’ 
(App.  297). 

After  all  of  these  allegations,  and  after  asking  the  Court  to 
make  such  findings  and  conclusions,  the  Companies  now  say 
that  they  do  not  concede  that  the  question  is  applicable  to 
administrative  proceedings,  and  it  is  not  necessary  to  debate 
the  point  since  it  is  not  an  essential  issue  on  this  appeal,  (pp. 
42,  43  of  Companies’  brief).  Does  this  mean  that  the  Com¬ 
panies  now  agree  with  the  Superintendent  that  it  is  npt  neces¬ 
sary  to  satisfy  the  demands  of  due  process  that  a  hearing  must 
be  held  prior  to  the  issuance  of  an  order?  It  now  appears  to 
be  an  afterthought  of  the  Companies  that  due  process  does  not 
require  a  hearing  at  the  initial  stage  or  at  any  particular  point 
in  an  administrative  proceeding.  “Due  process  of  law  is  not 
concerned  with  mere  afterthoughts”  Helis  v.  Ward ,  308  U.  S. 
365,  370.  It  is  now  too  late  for  the  Companies  to  abandon 
their  allegations  and  their  argument  that  the  Superintendent’s 
order  is  invalid  because  the  original  order  was  issued  prior  to 
the  hearing. 

The  companies  attempt  to  discredit  the  citation  of  au¬ 
thorities  made  by  the  Superintendent  on  this  point  by  saying 
that  they  were  not  rate  cases  (p.  43).  The  Superintendent 
cited  U.  S.  v.  Illinois  Cential  R.  R.,  291  U.  S.  457  on  this 
direct  point,  which  was  a  rate  case,  and  Dayton  Power  &  Light 
Co.  v.  Public  Utilities  Commission,  292  U.  S.  290,  and  Federal 
Power  Commission  v.  Natural  Gas  Pipe  Line  Co.,  315  U.  S. 
575,  all  of  which  involved  rates. .  But  neither  the  Constitution 
nor  the  Courts  says  that  due  process  relates  only  to  rate  cases. 
Due  process  is  not  so  limited. 

The  Companies  have  again  said,  on  page  45  of  their  brief, 
that  the  Superintendent  argues  that  the  hearing  given  them 
was  “as  a  matter  of  grace”.  The  short  answer  to  this  argu¬ 
ment  is  that  neither  the  Superintendent  nor  his  counsel  ever 
made  such  a  statement  or  even  acted  upon  such  a  conviction. 
The  only  time  that  expression  was  used  in  the  hearing  before 
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the  Superintendent  was  by  counsel  for  the  Companies,  when 
he  frankly  admitted  “I  am  simply  relying  on  memory”,  and 
immediately  counsel  for  the  Superintendent  repudiated  such 
statement  by  saying  “you  have  not  correctly  stated  my  posi¬ 
tion”  (R.  613). 

Even  if  the  Companies  were  given  a  hearing  “as  a  matter 
of  grace”,  which  the  Superintendent  denies,  there  was  no 
denial  of  due  process  if  they  were  fully  heard  upon  the  precise 
questions  they  asked  an  opportunity 'to  be  heard  upon.  The 
motive,  right  or  wrong,  which  caused  the  Superintendent  to 
reopen  the  proceedings  at  the  companies'-  request  is  not  ma¬ 
terial.  U.  S.  v.  Darby,  312  U.  S.  100,  115;  Maghan  v.  Commis¬ 
sioners,  78  U.  S.  App.  D.  C.  370;  Cooper  v.  O’Connor,  69  App. 
D.  C.  100;  Spalding  -Vilas,  161  U.  S.  483,  4j0  L.  Ed.  780; 
Hammond  v.  Hull,  76  U.  S.  App.  D..C.  301. 

While  the  Companies  have  undertaken  to  discredit  the 
authorities  cited  by  the  Superintendent  in  his  brief,  and  have 
now  shifted  their  position  on  the  question  of  whether  due 
process  requires  a  hearing  prior  to  the  initial  steps  in  an  investi¬ 
gation,  they  have  failed  to  answer  the  argument  on  the  only 
issue  before  this  Court,  and  that  is,  whether  they  were  denied 
procedural  due  process  by  the  manner  in  which  the  investiga¬ 
tion  .  was  conducted.  The  question  of  constitutional  due 
process  as  it  relates  to  their  property  has  been  decided  against 
them  when  the  Court  said  they  “have  not  sustained  their 
contention  that  the  rates  fixed  by  the  Superintendent  of  In¬ 
surance  are  confiscatory”  (App.  289.) 

The  Companies  have  not  undertaken  to  explain  the  lower 
Court's  finding  and  conclusion  that  the  Companies  were  not 
given  notice  of  the  investigation.  They  cannot  defend  such 
position  in  the  light  of  the  Superintendent’s  letters  of  June  12, 
194$  (App.  43)  and  January  29, 1945  (App.  44),  and  February 
1,  1945  (App.  45).  They  have  not  undertaken  to  defend  the 
Court’s  finding  that  they  appeared  before  the  Superintendent 
“for  the  first  time”  on  December  14,  1945,  and  then  demanded 
a  statutory  hearing  with  the  introduction  of  evidence  which 


the  Superintendent  refused  to  grant  (App.  294),  nor  can  they 
defend  such  a  position  in  view  of  the  testimony  of  their  own 
witness  that  the  Companies  were  asked  to  suggest  a  rate 
formula  and  refused  to  do  so,  and  took  part  in  conferences 
with  the  Superintendent  and  asked  the  Superintendent  for  a 
copy  of  “any  order  he  might  issue  before  it  was  issued”  {App. 
206). 

The  Companies  do  not  answer  why  they  refused  the  Super¬ 
intendent’s  offer  of  August  10,  1945,  to  participate  in  promul¬ 
gation  of  a  method  for  rate  adjustments  in  the  District  of 
Columbia;  they  do  not  answer  why,  if  they  insisted  upon  a 
statutory  hearing  that  they  did  not  make  that  one  of  the 
grounds  of  objections  in' their  letters  of  protest  of  November 
16,  1945  (App.  67)  and  November  26,  1945  (App.  70),  or  the 
long  memorandum  filed  at  the  hearing  in  objecting  to  the 
order.  (App.  71-100). 

•  / 

The  companies' have  not  attempted  to  explain  why,  through¬ 
out  the  proceedings  before  the  Superintendent,  they  considered 
the  hearing 1  afforded  them  “as  part  of  the  investigation”  con¬ 
ducted  by  the  Superintendent  (App.  161),  but  contended  in 
the  lower  Court  that  the  Superintendent  refused  “to  grant 
these  plaintiffs  or  any  of  them  a  statutory  hearing  in  connec¬ 
tion  with  the  general  subject  matter  contained  in  the  Rating 
Act.”  (App.  14).  They  have  omitted  any  reference  to  the 
fact  that  the  due  process  afforded  them  caused  the  Superin¬ 
tendent  to  reduce  the  fire  and  lightning  annual  reduction  from 
$134,273  to  $115,236  and  completely  deleted  the  reduction  in 
extended  coverage  insurance  in  the  amount  of  $91,134. 

The  companies  have  not  explained  why,  if  they  felt  they 
had  been  denied  due  process,  they  did  not  move  to  vacate  the 
Superintendent’s  order  either  before  the  Superintendent  or  the 
lower  Court. 


1  See  pages  36  and  37  of  Superintendent’s  original  brief. 


THE  INVESTIGATION  CONDUCTED  BY  THE  SUPER¬ 
INTENDENT  SATISFIED  EVERY  REQUIREMENT  OF 
PROCEDURAL  DUE  PROCESS 

*  . 

The  companies  pleaded  and  argued  in  the  Court  below 
that  the  Superintendent  refused  to  grant  them  a  statutory 
hearing  in  connection  with  the  general  subject  matter  con¬ 
tained  in  the  Rating  Act  ( App.  14)  and  that  he  gave  them  “no 
opportunity  to  be  heard  in  connection  with  the  original  order 
of  October  29.”  (App.  18).  They  contended  that  the  Super-  ' 
intendent  failed  to  accord  a  hearing  to”  the  interested  parties. 
(App.  273,  274).  In  the  opening  statement  below  counsel ' 
for  the  companies  said  their  contention  was  “that  this  order 
was  issued  without  a  hearing.”  <R.  7,  Supp.  App.  3).  He 
said  that  the  companies  “had  no  hearing,  were  given  no  hear-  , 
ing,  were  given  no  opportunity  to  be  heard,  and  all-  they  had 
was  the  order  for  reduction  in  October.”  (R.  13,  14,  Supp. 
App.  3).  The  Court  stated  to  counsel  for  the  companies  that 
as  he  understood  the  contention  onq  was  “that  the  order  was 
made  without  a  hearing”  and  counsel  for  the  company 
answered  “That  is  correct,  yes,  sir.”  (App,  201). 

At  another  point  in  the  trial  of  .the  case  the  following  col¬ 
loquy  took  place: 

“The  Court:  I  thought  your  objection  was  that 
there  was  no  hearing? 

“Mr.  Kaplan:  That  is  right.”  (R.  347). 

While  the  companies  pleaded  and  argued  in  the  Court  below 
that  the  October  order  was  issued  without  a  formal  hearing, 
*they  now  state  that  this  matter  is  not  of  importance  on  this 
appeal  But  the  hearing  given  to  the  companies  was  the  kind  of 
hearing  they  requested  after  having  refused  the  offer  of  the 
Superintendent  to  suggest  a  method  of  rate  adjustment.  In 
New  England  Divisions  case,  261  U.  S.  184,  200,  the  Court 
said  a  full  hearing  is  one  in  which  “ample  opportunity  is 


afforded  to  all  parties  to  make,  by  evidence  and  argument,  a 
showing  fairly  adequate  to  establish  the  propriety  or  im¬ 
propriety,  from  the  standpoint  of  justice  and  law  of  the  step 
asked  to  be  taken!1  (Italics  supplied.) 

There  is  no  denial  of  due  process  because  of  lack  of  a  full 
and  fair  hearing,  when  the  hearing  is  limited  to  the  purpose 
stated  and  to  the  precise  step  asked  to  be  taken.  Georgia 
Public  Service  Commission  v.  United  States,  283  U.  S.  765, 
769-770;  Washington  Gas  Light  Co.  v.  Byrnes,  78  U.  S>.  App. 
D.  C.  107,  137  F.  2d  547  (P.  109,  110,  117-120);  Vinson 
v.  Washington  Gas  Light  Co.,  321  U.  S.  489,  500;  American 


Toll  Bridge  Co.  v.  Railroad  Commission,  307  U.  S.  486,  494; 
Ashbury  Truck  Co.  v.  Railroad  Commission,  52  F.  2d  263, 
268  (Aff.  287  U.  S.  570) ;  Vandalia  Railroad  v.  Public  Service 
Commission,  242  U.  S.  255,  261;  Monongahela  Bridge  Co.  v. 
United  States,  216  U.  S.  177,  194;  Alabama  Power  Co.  v. 
Federal  Power  Commission,  75  U.  S.  App.  D.  C.  315,  128  F. 
2d.  280  (cert.  den.  317  U.  S.  652)  ;  Interstate.  Commerce  Com - 
mission  v.  Jersey  City,  322  U.  S.  503. 

When  one  has  been  served  with  a  notice  of  a  proceeding  and 
was  at  liberty  to  defend,  there  is  no  irregularity  in  the  pro¬ 
ceeding,  and  all  essential  requirements  of  due  process  are 
present.  The  essential  elements  of  due  process  are  notice  and 
opportunity  to  defend.  Simon  v.  Craft,  182  U.  S.  427,  45  L. 
Ed.  1165;  Wise  v.  Herzog,  72  App.  D.  C.  335,  114  F.  2d.  486; 
Barry  v.  Hall,  68  App.  D.  C.  350,  98  F.  2d.  222. 

It  cannot  be  denied  that  the  companies  had  a  fair  and  full 
disclosure  of  all  the  material  facts  in  the  case.  Their  counsel 
and  their  witness  said  so.  (App.  155,  160-161,  241-242).  The 
right  to  a  full  and  fair  hearing  does  not  demand  more.  In 
their  protest  to  the  Superintendent’s  order  the  companies  asked 
for  “an  oral  hearing  at  which  testimony  may  be  presented  with 
respect  to  the  various  objections  to  said  order  and  particular 
provisions  thereof.”  (App.  68).  They  were  given  the  precise 
kind  of  hearing  they  asked  for  and  had  opportunity  to  make  a 
proper  showing  of  the  propriety  or  impropriety  “of  the  step 


asked  to  be  taken.”  They  have  no  cause  to  complain.  Ala¬ 
bama  Power  Company  v.  Federal  Power  Commission;  New 
England  Divisions  case,  supra.  N.  ^ 

The  companies  now  contend  that  the  sworn  reports  made  to 
the  Superintendent  are  not  part  of  the  supporting  data  be¬ 
cause  they  were  not  introduced  in  evidence  “as  such.”  When 
they  came  before  the  lower  Court  they  insisted  that  the  Su¬ 
perintendent  may  not  take  the  second  step  in  the  rate  making 
process,  and  give  them  a  rehearing  at  their  own  request,  with¬ 
out  retracing  all  previous  steps  and  going  through  the  rigid 
formality  of  reintroducing  those  reports  “in  evidence  as  such.” 
They  now  insist  that  his.  order  can  be  supported  only  on  the 
basis  of  a  record  containing  evidence  “presented  at  a  formal 
hearing,  and  solely  on  that.”  (App.  258, 259, 276,  283,  289,  295, 
297).  In  Interstate  Commerce  Commission  v.  Jersey  City, 
supra,  the  Court  said  a  litigant  may  not  insist  that  a  rate 
making  body  may  not  take  a  second  step  in  a  rate  making 
process  “without  retracing  all  previous  ones.”  (P.  517). 

The  companies  asked  for  a  hearing  which  was  granted, 
thanked  the  Superintendent  for  such  opportunity,  offered  all 
evidence  they  desired,  which  was  accepted  and  acted  upon 
to  the  extent  of  reducing  nearly  one-half 'the  previous  reduc¬ 
tion  ordered  in  annual  rates.  In  the  view  of  such  facts  in 
the  Superintendent’s  procedure  “there  was  no  lack  of  due 
process  required  by  the  Federal  Constitution.”  United  Gas 
Public  Service  Company  v.  State  of  Texas,  303  U.  S.  123,  139. 

It  must  be  remembered  that  in  their  complaint  in  the  lower 
Court  and  in  their  arguments  before  the  Superintendent  the 
companies’  chief  complaints  were  that  the  Superintendent  had 
pursued  a  wrong  method  and  reached  erroneous  conclusions. 
(App.  13,  15,  72,  73,  78,  79,  84,  91,  100,  152,  156,  160).  In 
Railroad  Commission  v.  Pacific  Gas  &  Electric  Co.,  302  U.  S. 
388,  393,  the  company  complained  “of  the  method  by  which 
the  Commission  arrived  at  its  result.”  The  Court  said  that 
when  a  fair  hearing  was  given  and  competent  evidence  was 
received  and  considered  and  a  determination  is  made  upon 


evidence  not  arbitrarily  “the  requirements  of  procedural  due 
process  are  met.”  (P.  394.)  .The  Court  cannot  reach  a  dif¬ 
ferent  conclusion  from  that  reached  by  the  Superintendent 
unless  the  conclusion  is  shown  to  be  erroneous.  The  com¬ 
panies  offered  no  such  proof  in  the  Court  below  upon  any 
factual  determinations.  Gray  v.  PoweU,  314  U.  S.  402,  411; 
Shields  v.  Utah  Idaho  Cent.  R.  Co.,  305  U.  S.  177,  185. 

In  using  the  recapitulation  of  the  companies’  reports  to 'de¬ 
termine  a  method  of  rate  adjustment  the  companies  were  not' 
entitled  to  a  different  hearing  than  that  they  asked  the  Su¬ 
perintendent  to  give.  United  States  v.  Miller,  317  U.  S.  369, 
382.  The  due  process  clause  does  not  control  the  many  forms 
of  procedure  provided,  if  the  fundamental  requirements  of 
notice  and  opportunity  to  defend  are  afforded.  L.  &  N.  R.  Co. 
v.  Schmidt,  177  U.  S.  230;  Tones  v.  Lothrop,  231  U.  S.  171, 
177;  Louisville  G.  &  E.  Co.  v.  Federal  Power  Commission,  129 
F.  2d  126,  134  (cert.  den.  318  U.  S.  761). 

Due  process  of  law  is  afforded  if  litigants  “have  an  oppor¬ 
tunity  to  be  heard  at  any  time  before  final  judgment  is  en¬ 
tered.”  Wilson  v.  Standefer,  184  U.  S.  399,  415,  46  L.  Ed. 
612;  Spencer  v.  Merchant,  125  U.  S.  345,  31  L.  Ed.  763;  King 
v.  Mullins,  171  U.  S.  404,  43  L.  Ed.  214.  In  Com  Exchange 
Bank  v.  Coler,  280  U.  S.  218,  the  Court  said  due  process  does 
not  compel  the  establishment  of  an  ideal  system  for  the  ad¬ 
ministration  of  justice  and  that  there  is  no  denial  of  due  proc¬ 
ess  when  “there  was  abundant  opportunity  to  make  defense — 
to  require  proof  of  all  essential  facts.” 

Mr.  Justice  Vinson  (now  Mr.  Chief  Justice  Vinson)  in  speak¬ 
ing  for  this  Court  in  Southern  Garment  Manufacturers  Assn.  v. 
Fleming,  74  App.  D.  C.  228,  233,  122  F.  2d.  622,  said: 

•“*  *  *  but  due  process  or  statutory  hearing  does  not 
make  a  legal  requirement  enforceable  by  the  courts 
of  the  abstract  best.” 


The  standard  of  the  kind  of  hearing  that  the  lower  Court  has 
indicated  in  the  case  at  bar  is  far  more  rigid  than  any  stand¬ 
ard  that  has  been  required  by  applicable  court  decisions.  The 
standard  set  by  the  lower  Court  from  which  there  may  be  no 
departure  according  to  the  opinion  in  the  case  at  bar  would 
require  “the.  abstract  best.” 

THE  KIND  OF  HEARING  PRESCRIBED  BY  THE 

LOWER  COURT  GOES  BEYOND  THE  REQUIRE¬ 
MENTS  OF  DUE  PROCESS 

It  is  respectfully  submitted  that  the  rigid  standard  pre¬ 
scribed  by  the  lower  Court  for  the  kind  of  proceeding  that 
satisfies  the  requirements  of  due  process  goes  far  beyond  the 
requirements,  of  the  Constitution  and  far  beyond  the  require¬ 
ments  that  have  been  laid  down  by  applicable  court  decisions. 
This  rigid  standard  led  the  Court  into  finding  and  concluding 
that  the  companies  had  not  been  given  a  fair  and  full  hear¬ 
ing  and  that  the  reports  submitted  by  the  companies  to  the 
Superintendent,  because  they  were  not  formally  introduced  at 
a  public  hearing,  were  not  part  of  the  record  which  the  Court 
said  had  to  be  made  in  order  to  comply  with  the  require¬ 
ments  of  due  process. 

The  Court  correctly  stated  the  position  of  the  companies 
“that  counsel  for  the  Superintendent  should  introduce  evi¬ 
dence  in  support  of  the  order,  and  that  the  order  should  be 
based  solely  on  the  evidence  so  introduced”  (App.  23D.) 
(Italics  supplied.)  The'  Court  took  the  position  throughout 
the  proceeding  that  the  kind  of  hearing  that  was  required  to 
meet  the  demands  of  due  process  was  “a  formal  hearing” 
at  which  testimony  should  be  introduced  “by  counsel  for  the 
Superintendent”  and  by  the  parties,  and  that  a  record  of  such 
proceeding  had  to  be  made,  and  that  no  evidence  not  so  intro¬ 
duced  and  not  made  part  of  such  a  record  was  not  in  evidence 
before  the  Superintendent  or  the  Court.  (App.  201,  258,  259, 
273,  274,  275,  276,  281,  282,  283,  289,  294-295;  Supp.  App.  7, 
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Because  of  this  rigid  standard  of  formality  which  is  not 
required  under  the  requirements  of  due  process,  the  Court 
said  that  the  Superintendent’s  order  would  be  set  aside  and 
its  enforcement  restrained  “because  of  his  failure  to  proceed 
in  the  manner  indicated  in.  this  opinion.”  (App.  289.)  Even 
after  the  companies  had  introduced  in  the  lower  Court  as 
their  Exhibits  numbers  12,  16  and  17,  the  arguments,  memo¬ 
randa  and  exhibits  and  all  testimony  that  they  presented  in 
the- hearing  before  the  Superintendent  (solely  for  the  purpose 
of  showing  to  the  Court  what  the  Superintendent  had  before 
him,  App.  238,  239)  the  Court  then  asserted,  at  that  late  date, 
that  as  far  as  it  was  advised  “there  was  no  record  made  before 
the  Superintendent  on  which  he  acted  so,  there  is  no  record 
before  this  Court  of  the  proceedings  before  the  Superinten¬ 
dent.”  (R.  214;  Supp.  App.  8).  For  this  reason  the  Court 
considered  that  the  reports  submitted  by  the  companies  were 
not  a  part  of  the  record  and  therefore  they  were  not  in  evi¬ 
dence.  It  is  upon  such  an  erroneous  holding  that  the  Court 
reached  its  finding  of  fact  that: 

“All  other  data  claimed  by  the  defendant  Super¬ 
intendent  of  Insurance  to  have  been  pertinent  and 
relating  to  Jus  investigation,  was  not  disclosed  by  the 
defendant  Superintendent  of  Insurance  to  the  plain¬ 
tiffs  either  at  the  proceedings  before  him  or  upon 
trial  ”  (App.  297.)  (Italics  supplied.) 

'•  i  t 

This  finding  by  the  Court  was  made  in  the  face  of  dozens 
of  exhibits  introduced  both  in  the  lower  Court  and  before  the 
Superintendent  of  Insurance,  which  included  a  summarization 
of  every  dollar  reported  by  all  the  companies  for  the  various 
classes  of  business  and-every  dollar  of  expense  allocated  by 
them  to  the  District  of  Columbia.  It.  is  not  surprising  that 
the  companies  have  not  attempted  to  answer  this  finding  of 
i  the  Court  which  they  themselves  proposed. 

It  is  respectfully  submitted  that  the  standard  of  procedural 
due  process  prescribed  by  the  lower  Court  goes  beyond  the 
constitutional  requirements. 
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APPELLEES’  MEMORANDUM  IN  RESPONSE  TO 
APPELLANT’S  REPLY  BRIEF. 


Appellees  have  prepared  a  short  answer  to  appellant’s 
reply  brief  for  two  reasons :  First,  that  appellant  raises  a 
'  new  point  which  is  not  set  forth  in  appellant’s  statement  of 
points  relied  upon  or  in  appellant’s  main  brief.  Second, 
that  there  are  a  number  of  statements  in  appellant’s  reply 
brief  which  are  not  supported  by  the  record. 

At  page  27  of  appellant’s  reply  brief  appellant  presents 
the  point:  “The  kind  of  hearing  prescribed  by  the  lower 
Court  goes  beyond  the  requirements  of  due  process.” 

This  is  a  new  point  not  set  forth  in  the  appellant’s  state¬ 
ment  of  points  relied  upon  or  in  appellant’s  main  brief.  At 
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page  3  of  appellant’s  main  brief,  he  states:  “The  only 
question  before  this  Court  is  whether  the  companies  were 
denied  a  full  and  fair  hearing  as  part  of  the  investigation 
conducted  by  the  Superintendent.” 

THE  COURT  BELOW  DID  NOT  GO  BEYOND  THE 
REQUIREMENTS  OF  DUE  PROCESS. 

This  Court  recently,  in  Norris  <&  Hirshberg  Inc .  v.  Securi¬ 
ties  and  Exchange  Commission  (decided  February  17, 
1947,  amended  June  5,  1947),  set  forth  the  requirements  of 
due  process.  It  cited  with  approval  the  case  of  Morgan  v. 
United  States,  298  U.  S.  468.  Footnote  3  of  the  opinion  is 
as  follows  (page  3) : 

“In  Morgan  v.  United  States,  298  U.  S.  468,  the  Su¬ 
preme  Court  discussed  the  procedural  requirements  of 
a  case  such  as  this  before  an  administrative  agency.  The 
discussion  will  be  found  at  pages  480  ct  seq.  It  is  held 
that  there  must  be  a  full  hearing,  which  is  ‘designed 
to  afford  the  safeguard  that  the  one  who  decides  shall 
be  bound  in  good  conscience  to  consider  the  evidence, 
to  be  guided  by  that  alone,  and  to  reach  his  conclusion 
uninfluenced  by  extraneous  considerations.. . . 

‘ . . .  Nothing  can  be  treated  as  evidence  which  is  not 
introduced  as  such.  United  States  v.  Abilene  <&  South¬ 
ern  Ry.  Co.,  supra  (265  U.  S.  274).  Facts  and  circum¬ 
stances  which  ought  to  be  considered  must  not  be  ex¬ 
cluded.  Facts  and  circumstances  must  not  be  consid¬ 
ered  which  should  not  legally  influence  the  conclusion.’ 

“Again  we  find  the  Supreme  Court  saying  that  ‘ . . . 
the  weight  ascribed  by  the  law  to  the  findings — their 
conclusiveness  when  made  within  the  sphere  of  the  au¬ 
thority  conferred — rests  upon  the  assumption  that  the 
officer  who  makes  the  findings  has  addressed  himself 
to  the  evidence  and  upon  that  evidence  has  conscien¬ 
tiously  reached  the  conclusions  which  he  deems  it  to 
justify.’ 

“We  conclude,  therefore,  that  the  Commission  has 
no  right  to  consider  any  evidence  except  that  which 
was  adduced  at  the  hearing,  and  that  it  must  consider 
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all  the  evidence  which  was  so  adduced,  and  must  base 
its  decision  upon  that  evidence  alone.” 

The  Court  below  followed  the  requirements  of  due  proc¬ 
ess  as  set  forth  in  the  case  of  Morgan  v.  United  States  and 
approved  by  this  Court  in  Norris  <&  Hirshberg,  Inc.  v.  Se¬ 
curities  and  Exchange  Commission,  supra. 

That  a  hearing  with  the  essential  prescribed  by  the  Court 
helow  was  necessary  has  been  fully  demonstrated  in  the 
appellees’  main  brief,  pages  23  to  30,  and  has  not  been  an¬ 
swered  in  the  appellant’s  reply  brief. 

SOME  OF  THE  STATEMENTS  IN  APPELLANT’S  RE¬ 
PLY  BRIEF  ARE  NOT  BORNE  OUT  BY  THE 
RECORD. 

At  page  2  of  the  appellant’s  reply  brief,  appellant  states: 
“The  companies  have  failed  to  state  that  they  refused  to 
participate  in  the  establishment  of  a  method  for  rate  ad¬ 
justments  in  the  District  of  Columbia  and  that  as  a  conse¬ 
quence  the  Superintendent  had  to  proceed  without  them  in 
order  to  comply  with  the  statute.” 

The  Court  found  that  prior  to  the  promulgation  of  the 
order  of  October  29, 1945,  the  only  notice  the  companies  had 
received  was  defendant’s  letter,  Exhibit  B-l,  App.  45.  (See 
Finding  No.  3,  App.  293;  also  Superintendent’s  Proposed 
Finding  No.  11,  Supp.  to  Appellee’s  Br.  59). 

The  companies  did  not  refuse  to  participate.  In  point 
of  fact,  when  they  appeared  before  the  Superintendent  it 
was  the  Superintendent  who  refused  to  introduce  evidence 
in  support  of  the  conclusions  set  forth  in  his  order. 

At  App.  152-153,  the  following  appears : 

“Mr.  Harrison:  I  should  like  to  make  this  statement 
on  behalf  of  the  Department  of  Insurance,  and  that  is 
that  this  hearing  is  not  called  because  we  conceive  it 
to  be  a  matter  of  statutory  right  or  duty  on  the  part  of 
the  Superintendent,  *  *  *  This  is  not  in  any  sense,  as  we 
see  it,  a  statutory  hearing,  but  the  matter  has  been  re¬ 
opened  by  the  Superintendent  for  the  purpose  of  af¬ 
fording  the  companies  the  opportunity  to  show  him,  if 
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they  can,  that  the  order  promulgated  October  29,  1945, 
is  erroneous  in  whatever  particulars  they  are  able  to 
show.  ’  ’ 

To  which  counsel  for  the  companies  replied  (App.  153) : 

“Mr.  Kaplan:  *  *  *  Our  difficulty  in  that  connection, 
and  I  want  to  make  it  clear  for  the  record,  is  this :  that 
we  have  never  conceded  the  right  of  your  Department 
to  issue  an  order  without  a  hearing,  *  * 

And  at  App.  156-158 : 

“Mr.  Harrison:  Of  course  this  hearing  is  held  for  the 
purpose  of  hearing  objections  raised  by  the  companies. 
This  is  not  an  investigation  of  the  Superintendent’s 
Office,  as  I  understand  it.  Therefore,  no  such  question 
is  appropriate. 

“Mr.  Kaplan:  I  would  say  in  answer  to  that,  Mr. 
Superintendent,  that  it  would  seem  to  me  that  this  rec¬ 
ord  ought  to  be  made  clear  as  to  what  facts  you  may 
have  had  in  your  possession  and  what  practice  you  fol¬ 
lowed  to  which  we  are  expected  to  answer.  Unless  the 
record  states  it  there  is  no  information  available  to  us 
as  to  just  what  method  you  followed  or  what  facts  you 
claim  you  have  been  in  possession  of  which  led  you  to 
the  conclusions. 

“Mr.  Harrison:  I  think  the  answer  to  that  question 
is  found  in  the  statute  of  the  District  of  Columbia  and 
in  the  report  dated  October  29,  1945,  as  to  the  method 
pursued. 

“Mr.  Jordan:  I  am  merely  trying  to  understand 
your  position.  If  you  prefer,  I  will  ask  you  no  more 
questions  whatever. 

“Mr.  Kaplan:  But  I  am  wondering  if  I  understand 
your  position.  That  is  what  worries  me. 

“Mr.  Jordan:  My  position  is  expressed  in  the  order. 
“Mr.  Kaplan:  And  as  I  read  the  order,  in  the  absence 
of  any  situation  to  the  contrary,  your  position  is  that 
having  found  48.30  as  the  average  expense  ratio,  that 
you  have  the  right  to  sit  here  without  anything  further 
and  say  you  think  43  is  the  proper  ratio  of  expense,  and 
that  that  is  the  ratio  of  expense  that  the  companies 
must  adjust  themselves  to. 
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“Mr.  Harrison:  Senator,  I  don’t  think  that  is  a  fair 
statement,  in  view  of  the  fact  that  this  hearing  has  been 
held  for  the  purpose  of  introducing  evidence  of  errors 
having  been  made. 

*•••*•*•• 

“Mr.  Jordan:  Senator,  do  I  understand  you  object  to 
my  asking  you  questions  ? 

“Mr.  Kaplan:  No;  I  just  say  that  you  have  asked  me 
some  questions,  and  I  have  wondered  if  T  should  not 
ask  you  some  questions. 

“Mr.  Jordan:  Do  you  think  you  should  ask  questions 
at  this  hearing? 

“Mr.  Kaplan:  Yes,  because  there  are  250  companies 
operating  in  the  District,  and  they  have  the  right  to 
ask  you,  in  my  opinion,  just  what  right  you  have  in 
making  your  order,  and  what  reasoning  you  have,  to 
be  able  to  determine  whether  they  should  or  should  not 
comply  with  your  order,  and  if  they  are  not  bound  by 
the  mere  contents  of  your  order,  and  if  they  should  not 
have  any  information  to  support  it,  and  I  therefore 
think  it  is  within  my  rights  to  ask  what  you  had  before 
you  at  the  time  you  came  to  the  conclusion  that  43%  is 
the  expense  ratio  you  think  should  be  applied. 

“Mr.  Harrison:  I  should  like  to  make  a  statement 
here,  that  if  that  is  to  be  the  position  of  those  here,  I 
think  the  hearing  should  be  adjourned.” 

And  at  App.  160 : 

“Mr.  Kaplan:  When  dealing  with  the  subject-matter 
of  property  rights  and  rates,  your  order  issued  must  be 
supported,  in  my  opinion,  by  evidence  to  support  its 
conclusions.  If  they  are  not  correct,  then  there  is  no 
way  I  know'  of  by  which  an  appellate  court  could  pos¬ 
sibly  determine  whether  your  order  is  correct  or  incor¬ 
rect. 

“Basically,  we  contend  your  order  is  without  power 
and  basically  has  no  force  and  effect,  because  it  has  no 
evidence  that  I  have  seen  either  in  the  order  or  intro¬ 
duced  by  you  outside  of  the  order  which  supports  it.” 

And  at  App.  162 : 

“Mr.  Kaplan:  *  *  * 

Mr.  Superintendent,  upon  w'hat  I  have  said  to  you; 
what  we  have  presented  before  you,  our  contention  is 
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that  no  warrant  exists  for  this  order;  that  there  is  no 
basis  in  fact  or  in  law  for  it;  and  that  some  other  solu¬ 
tion  should  be  sought,  found,  and  arrived  at.” 

And  at  App.  163-164 : 

“Mr.  Kaplan:  I  still  say,  Mr.  Harrison,  in  answer  to 
that,  we  are  entitled  to  know,  as  a  matter  of  right,  as  a 
matter  of  Constitutional  law,  what  his  evidence  is  to 
support  his  so-called  findings  of  this  order,  and  that, 
based  upon  your  statement  and  of  the  Superintendent, 
as  I  said  I  assume  there  is  nothing  you  gentlemen  want 
to  present  other  than  what  is  set  forth  in  the  order  or 
whatever  his  memorandum  contains. 

“Mr.  Harrison:  The  District  of  Columbia  has  not 
raised  any  objection  to  the  order  of  October  29,  1945; 
therefore  I  shall  not  present  any  in  support  of  such  ob¬ 
jections. 

“Mr.  Kaplan:  1  didn’t  ask  you  if  you  had  any  evi¬ 
dence  to  support  the  objections;  I  am  asking  the  Super¬ 
intendent  if  he  has  any  evidence  he  cares  to  submit  or 
wants  to  other  than  in  the  order  itself  in  support  of  the 
conclusion  set  forth  in  the  order. 

“Mr.  Harrison:  Do  you  want  an  answer  to  that? 

“Mr.  Kaplan:  Yes. 

“Mr.  Harrison  :  I  think  I  answered  that  by  saying  the 
statute  prescribes  his  duties,  and  in  view  of  the  order 
and  objections  made,  and  the  testimony  and  argument 
in  support  of  those  objections,  I  will  review  the  entire 
underlying  data,  including  your  presentation,  along 
with  the  investigation  authorized  by  statute,  and  that 
is  as  far  as  I  can  go. 

“Mr.  Kaplan:  In  making  his  conclusion,  whatever  it 
may  be,  I  insist  that  w’e  have  the  right  to  know  what 
evidence  he  has  which  supports  whatever  those  conclu¬ 
sions  are;  and  we  make  request  now,  on  the  record,  that 
whatever  evidence  there  is  in  support  of  those  conclu¬ 
sions,  be  submitted  for  consideration.” 

And  at  App. '165: 

“Mr.  Jordan:  *  •  * 

In  view  of  the  objections  made  to  the  order  and  the 
reasons  therefor,  presented  by  argument  and  testi¬ 
mony,  I  will,  as  part  of  this  investigation,  review  the 
said  order,  and  all  underlying  data  in  the  light  of  such 
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testimony  and  argument.  In  so  doing,  I  will  review  re¬ 
ports  submitted  by  the  Companies  and  the  correspon¬ 
dence  with  them  pertaining  thereto,  the  recapitulation 
heretofore  made  of  the  information  so  'reported,  the 
annual  statements  made  by  the  Companies  to  this  De¬ 
partment,  Best’s  Insurance  Reports,  and  other  perti¬ 
nent  data  relating  to  the  investigation —  *  *  •” 

And  at  App.  168 : 

“Mr.  Kaplan:  One  more  thing  for  the  record,  and 
that  is:  since  the  order  which  the  Superintendent 
states  he  would  issue  is  not  ready  and  we  have  not 
seen  it  nor  the  reasoning  or  evidence  which  may  have 
been  presented  to  support  it;  assuming  such  order,  in 
our  opinion,  does  not  comply  with  the  requirements  of 
the  Act,  which  we  have  fully  set  forth  in  the  record, 
we  reserve  the  right  to  oppose  that  order  upon  grounds 
already  stated.” 

At  page  2  of  his  reply  brief,  appellant  says:  “Again  on 
page  43  of  their  brief  they  say  that  they  contended  in  the 
Court  below  that  they  were  not  afforded  a  ‘proper’  hear¬ 
ing.  The  companies  did  not  take  any  such  position  before 
the  lower  Court.  They  contended  that  they  had  been  denied 
a  hearing  and  given  no  opportunity  to  be  heard,  as  will  be 
demonstrated  hereafter.” 

This  is  not  in  accordance  with  the  record.  The  following 
appears  in  the  record  at  App.  230 : 

“The  Court:  Well,  in  other  words,  it  will  be  stipu¬ 
lated  that  counsel  for  the  insurance  companies  took  the 
position  at  these  informal  hearings  that  counsel  for  the 
Superintendent  should  introduce  evidence  in  support 
of  the  order,  and  that  the  order  should  be  based  solely 
on  the  evidence  so  introduced  and  that  counsel  for  the 
Superintendent  disagreed  with  that  position,  and  no 
evidence  in  support  of  the  order  was  introduced. 

“Mr.  Harrison:  That  is  correct. 

“The  Court :  That  will  be  stipulated.  I  think  that  will 
eliminate  a  great  deal  of  questioning. 

“Mr.  Kaplan :  I  think  that  covers  it,  Your  Honor,  very 
closely.” 
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The  Court  below  stated  the  following  in  its  opinion  (App. 
274-275) : 

“It  is  contended  by  the  companies  that  the  mode  of 
procedure  adopted  and  followed  by  the  Superintendent 
was  illegal.  They  urge  that  they  were  entitled  to  a 
hearing;  that  the  Superintendent  was  obligated  to  pro¬ 
ceed  on  the  basis  of  evidence  adduced  by  his  counsel  in 
his  behalf,  and  countervailing  evidence  introduced  by 
the  companies  and  any  other  interested  parties;  and 
that  a  record  of  such  evidence  should  have  been  made, 
and  should  have  formed  a  basis  for  findings  of  fact, 
which  in  turn  should  have  constituted  the  foundation 
for  any  order  fixing  rates.  On  the  other  hand,  it  is 
the  Superintendent’s  position  that  the  statute  does 
not  require  him  to  proceed  by  formal  hearings,  but  that 
he  is  empowered  to  act  on  the  basis  of  an  ex  parte  in¬ 
formal  investigation  and  his  personal  knowledge,  with¬ 
out  any  representation  on  behalf  of  interested  parties.” 

At  page  3  of  his  reply  brief  appellant  states:  “The 
Superintendent  has  taken  a  consistent  position  throughout 
the  proceeding  from  the  time  that  he  initiated  it  until  the 
present  time.”  And  at  page  16:  “The  Superintendent  has 
not  abandoned  any  contention  he  made  below.  He  con¬ 
ceded  from  the  first  that  a  hearing  was  required  ‘at  some 
stage  of  the  proceedings.’  ” 

At  page  15  of  appellant’s  main  brief,  appellant  states: 
“The  Superintendent  construed  the  statute  as  requiring  a 
hearing  at  some  stage,  #  *  *.”  And  at  page  39  of  his  main 
brief :  “The  Superintendent  is  in  full  accord  with  the  view 
that  the  due  process  clause  requires  a  hearing  at  some  stage 
of  the  proceeding.” 

Defendant  Superintendent  in  his  answer  (App.  36)  al¬ 
leged  the  following: 

“The  Superintendent  says  that  section  3  of  the  Rat¬ 
ing  Act  does  not  provide  for  nor  require  a  hearing  in 
order  to  make  the  investigation  required  or  the  adjust¬ 
ment  of  rates  authorized  by  the  provisions  of  the  Act. 

“The  Superintendent  says  that,  unlike  some  of  the 
other  insurance  laws  which  he  administers,  the  Rating 
Act  requires  no  hearing,  *  # 
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At  App.  163,  Mr.  Harrison  made  the  following  statement 
before  the  Superintendent  of  Insurance: 

“Mr.  Harrison:  I  think  the  answer  to  that  question 
would  be  found  in  the  order,  in  the  statute,  and  under¬ 
lying  data.  The  Superintendent  will  make  a  statement 
when  you  have  presented  your  case.  In  that  statement, 
he  will  state  this  proceeding  is  for  the  purpose  of  pre¬ 
senting  your  views.  I  shall  not  advise  him  to  state  his 
findings  and  conclusions.  That  is  not  my  duty,  but  I 
think  in  view  of  what  I  have  said  all  you  have  authority 
to  do  here  is  review  his  order  and  all  underlying  data 
in  connection  with  the  objections  you  have  made.” 

At  page  10  of  his  brief  below  the  Superintendent  stated : 

“Where  hearings  are  required  under  a  statute,  the 
usual  essentials  are  that  there  be  given  notice  that  the 
administrative  tribunal  bold  a  hearing,  that  it  make 
findings,  that  it  have  power  to  compel  attendance  of 
witnesses,  to  compel  production  of  records,  and  that  it 
serve  a  copy  of  its  findings  upon  the  person  or  persons 
affected.  The  Rating  Bureau  Act  does  not  require  any 
of  these  essentials.” 

And  at  page  11 : 

“Where  a  statute  contemplates  a  formal  hearing,  it  im¬ 
plements  such  intention  by  machinery  to  carry  out  such 
intent.  In  such  cases  they  usually  provide,  and  we  be¬ 
lieve  in  all  cases  provide,  that  a  record  should  be  made 
so  that  one  aggrieved  by  such  action  may  have  it  re¬ 
viewed  by  the  courts.  If  there  is  no  record  made  be¬ 
fore  such  public  officer  or  administrative  agency,  there 
is  no  record  that  the  courts  can  review.  Where  Con¬ 
gress  has  intended  that  such  action  shall  be  taken,  it  has 
provided  for  the  making  of  a  record  and  has  provided 
for  the  certification  of  such  record  to  the  courts  for 
review.” 

(See  page  54,  Supplement  to  appellees’  main  brief.) 

At  page  6  of  his  reply  brief,  appellant  states:  “On  page 
7  of  their  brief  the  companies  say  that  the  Superintendent 
contended  below  that  he  had  relied  in  part  upon  reports  and 
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statements  of  his  examiners  and  other  subordinates.  This 
statement  is  not  supported  by  the  record.” 

This  subject  matter  is  referred  to  in  the  opinion  of  the 
Court  below.  At  App.  281,  the  Court  below  stated : 

“In  fact,  counsel  for  the  Superintendent  urge  that  he 
proceeded  on  his  personal  knowledge  of  ‘intimate  de¬ 
tails  of  company  operations  and  practices,’  obtained 
from  reports  made  by  his  examiners.” 

See  extracts  from  appellant’s  brief  below  at  page  55  of  ap¬ 
pellees’  brief.  See  also:  App.  256-257;  248-249;  199-200. 
Also  see  Court’s  opinion  App.  274-275. 

At  page  7  of  his  reply  brief,  appellant  states:  “The 
only  proof  they  offered  in  the  Court  below  was  that  offered 
in  an  effort  to  prove  that  there  had  been  no  hearing  held 
by  the  Superintendent  and  that  the  rates  fixed  were  confis- 
catorv.” 

At  App.  2S9,  the  following  appears  in  the  opinion  of  the 
Court  below: 

“The  plaintiffs  further  contend  that  certain  of  the 
basic  factors  that  necessarily  enter  into  the  fixing  of 
rates,  were  computed  by  the  Superintendent  of  Insur¬ 
ance  on  an  erroneous  and  improper  basis.  In  the  light 
of  the  disposition  about  to  be  reached,  it  does  not  ap¬ 
pear  pertinent  to  pass  on  these  objections  at  this  time, 
since  the  order  of  the  Superintendent  will  be  set  aside 
for  failure  to  comply  with  the  basic  requirement  of  a 
fair  and  full  hearing.  At  such  a  hearing,  counsel  for 
the  Superintendent,  as  well  as  counsel  for  all  interested 
parties  will  be  in  a  position  to  offer  evidence  on  these 
disputed  issues,  and  for  this  reason,  it  seems  best  not  to 
pre-judge  them.  The  order  of  the  Superintendent  will 
be  set  aside  and  its  enforcement  will  be  restrained  be¬ 
cause  of  his  failure  to  proceed  in  the  manner  indicated 
in  this  opinion.” 

The  contentions  and  evidence  on  these  other  issues  were 
not  placed  in  the  Appendix  because  not  passed  on  by  the 
Court  below. 
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At  page  10  of  his  reply  brief,  appellant  states:  “It  is 
stated  that  the  Superintendent  urged  that  no  hearing  and 
no  record  before  him  were  necessary  at  any  time  and  that 
the  hearing  after  the  October  order  was  issued  ‘was  n  mat¬ 
ter  of  grace  and  not  of  right.’  The  Superintendent  did  not 
make  any  such  statement  nor  did  his  counsel  make  any  such 
statement.” 

At  page  20  of  his  reply  brief,  appellant  states:  “The 
Companies  have  again  said,  on  page  45  of  their  brief,  that 
the  Superintendent  argues  that  the  hearing  given  them  was 
‘as  a  matter  of  grace.’  The  short  answer  to  this  argument 
is  that  neither  the  Superintendent  nor  his  counsel  ever  made 
such  a  statement  or  even  acted  upon  such  a  conviction.” 

At  App.  227-22S  the  following  appears: 

“The  Court:  That  is  right.  You  are  willing  to  stipu¬ 
late  that  there  was  no  testimony  taken  before  the  Su¬ 
perintendent  in  support  of  the  order? 

“Mr.  Harrison:  No,  sir. 

“The  Court:  No  record  made? 

“Mr.  Harrison:  We  have  offered  no  evidence  before 
the  Superintendent. 

“Mr.  Harrison:  I  can  make  that — upon  objection, 
that  the  companies  raised  to  the  Superintendent’s  or¬ 
der,  the  Superintendent  offered  no  evidence  to  himself 
on  those  orders,  nor  did  we  cross-examine  their  wit¬ 
nesses.  I  do  not  mean  by  that  that  some  questions  were 
not  asked,  but  I  cross-examined  no  witnesses  at  such 
proceedings.” 

And  at  App.  253 : 

“The  Court:  Yes,  but  you  took  the  position  that  that 
.  hearing  was  not  a  matter  of  right. 

“Mr.  Harrison :  Yes,  we  did. 

“The  Court:  It  was  a  matter  of  grace. 

“Mr.  Harrison  :  As  a  matter  of  statutory  practice  and 
grace,  yes,  and  I  still  take  that  position. 

“The  Court:  They  did  not  receive  any  hearing  as  a 
matter  of  right.  You  extended  a  hearing  to  them  sub¬ 
sequently  to  the  issuance  of  the  order  as  a  matter  of 
favor  or  as  a  matter  of  grace. 
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“Mr.  Harrison:  That  is  right,  as  a  matter  of  admin¬ 
istrative  practice,  yes,  Your  Honor.  I  want  to  come 
back  to  that  question  of  hearing  because  I  have  some¬ 
thin  on  that  later  and  I  don’t  want  to  be  foreclosed  bv 
Your  Honor’s  statement  on  that.” 

And  at  App.  301,  the  Court  said: 

“The  Court:  #  #  *  You  have  taken  the  position  that 
you  do  not  have  to  hold  a  hearing.” 


And  at  App.  302 : 

‘  ‘  The  Court :  *  *  *  It  is  my  understanding  that  the  Su¬ 
perintendent  and  his  counsel  take  the  legal  position 
that  they  do  not  have  to  have  a  record  of  evidence  upon 

which  thev  acted.  He  could  have  acted  on  informa- 
•> 

tion,  or  data  that  was  confidential,  or  that  he  received 
informally.  That  is  his  position  in  this  case.” 

And  at  App.  303 : 

“Mr.  Harrison:  *  *  *  The  Rating  Bureau  Act  *  *  * 
does  not  compel  the  making  of  a  transcript  of  the  evi¬ 
dence.  It  does  not  provide  for  certification  of  records 
to  this  Court  and  I  daresay  if  the  Superintendent  had 
made  a  record  in  this  case  and  brought  it  over  to  the 
Clerk  and  said,  ‘Here  is  the  record  in  this  case,’  the 
Clerk  probably  would  have  said,  ‘By  what  authority  is 
it  brought  in?’  ” 

And  at  App.  36,  appellant  made  the  following  allegation  in 
his  answer : 

“The  Superintendent  says  that  section  3  of  the  Rat¬ 
ing  Act  does  not  provide  for  nor  require  a  hearing  in 
order  to  make  the  investigation  required  or  the  adjust¬ 
ment  of  rates  authorized  by  the  provisions  of  the  Act. 

‘  ‘  The  Superintendent  says  that,  unlike  some  of  -the 
other  insurance  laws  which  he  administers,  the  Rating 
Act  requires  no  hearing,  #  *  #.” 

Paragraph  14  of  the  Superintendent’s  answer  (App.  39) 
reads  in  part  as  follows : 

“14.  In  answer  to  paragraph  14  of  the  complaint  the 
Superintendent  admits  that  he  refused  and  failed  to 
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introduce  evidence  or  data  in  support  of  the  order  of 
October  29  other  than  as  contained  in  the  said  orders. 
He  denies  that  it  was  his  duty  to  introduce  evidence 
before  himself  in  respect  of  his  order  of  October  29, 
which  he  promulgated  after  many  months  of  investiga¬ 
tion  and  study.” 

At  page  11  of  his  reply  brief  appellant  states :  “Another 
counsel  for  the  companies  said  ‘We  are  not  testifying;  we 
are  not  taking  advantage  of  the  opportunity  offered  in  that 
respect.’  (R.  623).” 

This  is  not  a  statement  made  by  “another  counsel  for 
the  companies,”  but  by  counsel  for  one  insurance  company 
which  is  not  a  party  plaintiff  to  this  litigation.  (See  page 
461  of  the  record  before  the  Superintendent,  Plaintiffs’  Ex¬ 
hibit  16.) 

At  page  11  of  his  reply  brief  appellant  states:  “The  com¬ 
panies  and  the  Superintendent  at  all  times  considered  the 
order  as  setting  forth  the  basic  facts  upon  which  the  Super¬ 
intendent  acted.” 

The  record  indicates  that  at  the  conclusion  of  the  proceed¬ 
ings  the  Superintendent  stated  that  he  would  review  the 
order  and  all  underlying  data,  the  annual  statements  made 
by  the  companies,  Best’s  Insurance  Reports  and  all  other 
pertinent  data  relating  to  the  investigation  (App.  164-165). 

On  February  1,  1946  the  Superintendent  issued  the 
amending  order  (Def.  Ex.  A-2,  App.  169).  In  the  order  of 
February  1,  he  made  the  following  statement  as  to  what  he 
considered  in  making  the  order  (App.  170) : 

“I  have  reviewed  the  order  of  October  29,  1945,  in 
the  light  of  such  argument  and  evidence.  I  have  also 
reviewed  the  reports  submitted  by  the  companies  and 
the  correspondence  with  them  pertaining  thereto,  the 
recapitulation  made  of  the  information  so  reported, 
the  annual  statements  made  by  the  companies  to  this 
Department,  and  all  other  pertinent  data  relating  to 
this  investigation.  The  contentions  of  the  objecting 
companies  and  my  conclusions  with  respect  thereto  will 
follow.”  (Italics  supplied) 

See  also  App.  199-200. 
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At  page  17  of  his  reply  brief,  appellant  states:  “Fur¬ 
thermore,  the  Order  of  October  29  set  out  the  experiences 
of  the  companies  exactly  as  reported  to  the  Superintendent 
by  the  Companies  under  oath,  without  changing  one  penny 
of  the  reports  made  to  the  Superintendent.”  And  at  page 
14:  “The  order  shows  on  its  face  that  the  Superintendent 
stated:  ‘The  following  is  a  recapitulation  of  the  reports 
filed  by  the  companies  showing  total  premiums  written, 
losses  incurred,  and  premiums  earned  for  the  five-year  pe-~ 
riod  ended  December  31,  1944.'  (App.  61),  and  thereafter 
he  set  out  in  the  exact  dollars  reported  by  the  Companies, 
by  classes,  the  premiums  written  and  losses  incurred  and 
the  expenses  apportioned  to  the  District  of  Columbia,  both 
the  fire  and  lightning  and  extended  coverage  insurance. 
(App.  61-64).  That  the  Superintendent’s  determinations 
were  based  upon  the  reports  made  to  the  Superintendent 
by  the  companies  is  found  in  the  testimony  of  witness  Stout 
(Supp.  App.  16, 17, 18,  19,  20),  and  admitted  by  counsel  for 
the  companies  (Supp.  App.  21).”  (Italics  by  appellant.) 

The  order  of  October  29,  1945  (App.  63)  sets  forth  final 
total  expenses  incurred  at  $6,002,418.  On  the  very  next 
page  (App.  64),  the  figure  $4,955,165  is  substituted  as  ex¬ 
penses,  a  difference  of  $1,047,253. 

Furthermore,  at  App.  303,  the  following  appears  as  an  ex¬ 
cerpt  from  testimony  of  the  witness  Miller  O.  Stout: 

“Q.  But  the  expenses  incurred  as  you  found  on  page 
11, — $6,002,418,  now  is  substituted  by  your  figure  of 
$4,955,165  on  page  12  of  the  order,  for  the  same  period, 
is  that  right? 

“A.  That  is  correct.” 

And  at  App.  261  the  following  colloquy  took  place: 

“The  Court:  In  other  words,  your  thought  is  that 
he  ( sic  the  Superintendent)  acted  as  a  jury  does,  w’hen 
he  arrived  at  an  arbitrary  compromise  figure,  as  they 
would  in  a  damage  suit?” 

“Mr.  Harrison:  Not  only  my  thought,  but  the  rec¬ 
ord  so  show’s.” 
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The  record  is  clear  that  the  order  of  October  29  did  not 
set  out  the  experience  of  the  companies  without  changing 
one  penny  of  the  reports  made  to  the  Superintendent,  hut 
that  in  point  of  fact  the  figure  of  expenses  of  $6,002,418  was 
substituted  by  the  figure  $4,955,165. 

This  Court  decided  the  case  of  Mississippi  River  Fuel 
Corporation  v.  Federal  Power  Commission,  —  U.  S.  App. 
D.  C.  — ,  —  F.  (2d)  — ,  on  May  28, 1947.  The  case  is  not  re¬ 
ferred  to  in  appellees’  brief.  This  Court  said  in  part,  at 
page  3 : 

“Expenses  (using  that  term  in  its  broad  sense  to  in¬ 
clude  not  only  operating  expenses  but  depreciation  and 
taxes)  are  facts.  They  are  to  be  ascertained,  not  cre¬ 
ated,  by  the  regulatory  authorities.  If  properly  in¬ 
curred,  they  must  be  allowed  as  part  of  the  composi¬ 
tion  of  the  rates.  Otherwise,  the  so-called  allowance 
of  a  return  upon  the  investment,  being  an  amount  over 
and  above  expenses,  would  be  a  farce.” 

And  at  pages  10-11 : 

“When  the  Commission  purports  to  act  upon  ‘the  exer¬ 
cise  of  informed  judgment,’  apart  from  established 
criteria,  it  must  make  clear  and  complete  the  findings 
and  the  reasons  which  lead  to  its  conclusion.  These 
costs,  as  we  have  said,  are  facts;  they  are  to  be  ascer¬ 
tained,  not  merely  allowed  by  grace.” 

On  a  petition  for  rehearing  the  Court  rendered  an  opin¬ 
ion  in  the  same  case,  July  28,  1947,  subsequent  to  the  filing 
of  the  appellees  ’  brief.  At  page  3  of  that  opinion  the  Court 
says: 

“The  Commission  says  that  nowhere  in  its  opinion  did 
this  court  say  that  the  resulting  rates  were  unreason¬ 
able,  unfair  or  confiscatory.  A  rate  order  which  does 
not  provide  for  proper  allowable  expenses,  taxes,  de¬ 
preciation  and  return,  is  unfair,  unreasonable  and  con¬ 
fiscatory.” 

At  page  22  of  his  reply  brief  the  appellant  states  •  “The 
companies  have  not  explained  why,  if  they  felt  they  had 
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been  denied  due  process,  they  did  not  move  to  vacate  the 
Superintendent’s  order  either  before  the  Superintendent  or 
the  lower  Court.’’ 

It  is  difficult  to  understand  this  statement  because  the  rec¬ 
ord  indicates  clearly  that  the  companies  did  ask  the  Super¬ 
intendent  to  vacate  his  order  (App.  68,  100),  and  upon  his 
failure  to  do  so  asked  for  this  relief  in  the  Court  below,  and 
that  the  Court  below  granted  the  relief.  See  relief  de¬ 
manded  in  the  third  prayer  of  the  complaint,  App.  19. 

This  summary  of  statements  made  by  the  appellant  in 
his  reply  brief  not  supported  by  the  record  is  not  inclusive, 
but  only  illustrative.  The  remaining  parts  of  the  reply 
brief  have  been  fully  considered  and  are  fully  answered  in 
appellees’  main  brief. 

It  is  respectfully  submitted  that  the  order  of  the  Court 
below  is  proper  and  should  be  affirmed. 

Respectfully  submitted, 

Abraham  Kaplan. 

George  I.  Gross. 

of 

Powers  Kaplan  &  Berger, 

90  John  Street,  New  York, 

Paul  B.  Cromelin, 

Francis  C.  Brooke, 

of 

Cromelin,  Townsend  &  Kirkland, 
National  Press  Building, 
TTashington,  D.  C., 

Counsel  for  Appellees. 
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finding  and  concluding  that  the  Superintendent’s  order  is 
illegal,  void  and  of  no  force  (p.  13  of  original  brief).  Other 
points  relied  upon  are  errors  the  Superintendent  'believes  were 
made  in  findings  and  conclusions  and  failing  to  make  other 
findings  and  conclusions. 

The  companies  indicate  there  is  conflict  in  that  statement 
and  the  statement  from  the  Superintendent’s  original  brief  that 
the  only  question  before  this  Court  is  whether  the  companies 
were  denied  a  full  and  fair  hearing  as  part  of  the  investigation 
conducted  by  the  Superintendent.  If  the  hearing  given  to  the 
companies  satisfied  the  demand  of  due  process,  then  the  for¬ 
mality,  the  rigidity  and  technical  requirements  indicated  by 
the  lower  court  as  necessary  to  satisfy  the  demands  of  due  proc¬ 
ess  (App.  201,  25S,  259,  273,  274-276,  281-2S3,  289,  294-295; 
Supp.  App.  7-9)  go  beyond  the  requirements  established  by 
the  Courts’  decisions  cited  on  pages  27-35,  3S-41  and  46-49  of 
the  Superintendent’s  original  brief  and  pages  23-26  of  his 
reply  brief. 

'  On  pages  16  to  25  of  his  original  brief,  the  Superintendent 
demonstrated  the  error  in  the  lower  court’s  finding  and  con¬ 
clusion  that  no  notice  was  given  to  the  companies  of  the  Su¬ 
perintendent’s  intention  to  revise  rates.  On  pages  25  to  35 
the  Superintendent  argued  that  the  finding  of  the  lower  court 
that  the  order  “appears  to  have  been  issued  in  a  purely  ex 
parte  manner”  was  in  error  because  due  process  does  not  re¬ 
quire  a  hearing  at  the  initial  stage  or  at  any  particular  point 
in  an  administrative  proceeding  so  long  “as  the  requisite  hear¬ 
ing  is  held  before  the  final  order  becomes  effective.”  Abundant 
authority  was  cited  in  support  of  this  argument.  The  Su¬ 
perintendent  cited  authority  in  support  of  his  statement  that 
due  process  is  not  concerned  with  form  but  rather  with  sub¬ 
stance.  On  pages  37  to  41  of  his  original  brief,  the  Superin¬ 
tendent  argued  and  presented  abundant  authority  to  the  effect 
that  the  hearing  given  by  the  Superintendent,  rather  than 
being  “a  purely  ex  parte”  procedure,  met  all  requirements  of 
due  process  of  law. 
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On  pages  2  and  3  of  their  memorandum,  the  companies 
cite  this  Court’s  decision  in  Norris  &  Hirshberg  v.  Securities 

and  Exchange  Commission, _ U.  S.  App.  D.  C. _ , _ 

F.  2d _ ,  No.  9272,  and  the  Court’s  footnote  3  in  citing  and 

quoting  from  Morgan  v.  United  States,  298  U.  S.  468. 

The  Superintendent  agrees  with  the  principle  stated  in  the 
Norris  &  Hirshberg  case,  but  the  companies  have  failed  to 
show  its  applicability  to  the  case  at  bar.  In  that  case  this 
Court  said  “The  case  is  before  us  now  only  for  the  purpose 
^of  considering  whether  a  writ  of  certiorari  should  issue”  (p.  2). 
The  petition  was  filed  for  a  writ  to  obtain  correction  and  com¬ 
pletion  of  the  transcript.  There  is  no  such  question  involved 
in  the  case  at  bar.  In  the  Norris  &  Hirshberg  case  the  argu¬ 
ment  was  over  whether  a  “certified  record”  constituted  the 
true  record  made  before  the  Securities  and  Exchange  Com¬ 
mission  and  upon  which  it  acted.  In  the  case  at  bar  there 
is  no  “certified  record”.  The  companies  did  not  come  before 
the  lower  court,  and  are  not  before  this  Court,  upon  a  review 
of  a  “certified  record.”  The  case  at  bar  was  initiated  by  a 
simple  complaint  for  a  permanent  injunction. 

In  the  Norris  &  Hirshberg  case,  this  Court  said  that  upon  a 
petition  for  review  “the  function  of  the  court  is  simply  to 
see  if  the  Commission’s  factual  findings  are  supported  by  sub¬ 
stantial  evidence”  (p.  2).  The  case  at  bar  is  not  that  kind 
of  a  case.  In  the  case  at  bar  the  Superintendent’s  “factual 
findings”  are  not  in  question  before  this  Court.  They  were 
not  put  in  issue  before  the  lower  court. 

There  is  a  principle  stated  in  the  Norris  &  Hirshberg  de¬ 
cision  that  should  have  drawn  the  attention  of  the  com¬ 
panies  when  this  Court  said  that  what  may  be  said  by  counsel 
in  their  briefs  or  by  a  commissioner  or  a  subordinate  in  a 
memorandum  concerning  the  record  “does  not  properly  come 
before  us.”  Another  point  that  might  be  observed  by  the 
companies  was  the  Court’s  statement  that  the  administrative 
agencies  analyzing  and  sifting  data  is  a  part  of  the  “internal 
decisional  process  which  may  not  be  probed  on  appeal.” 


In  the  Morgan  case  it  was  said  that  there  must  be  a  full 
hearing  which  is  designed  to  afford  the  safeguard  that  the  one 
who  decides  shall  be  bound  in  good  conscience  to  consider  the 
evidence,  to  be  guided  by  that  alone,  and  to  reach  his  con¬ 
clusion  uninfluenced  by  extraneous  considerations. 

When  those  principles  are  applied  to  the  case  at  bar  every 
principle  is  satisfied.  First,  did  the  Superintendent  consider 
the  evidence?  He  and  the  companies  had  and  used  the  same 
basic  information,  but  they  drew’  different  inferences  from  that 
information.  In  order  to  persuade  the  Superintendent  to  reach 
different  inferences  from  the  same  information,  the  companies 
spent  four  days  in  a  hearing  offering  argument,  oral  testimony 
and  documentary  evidence. 

When  the  hearing  was  concluded  the  Superintendent  told 
the  companies  that  he  w’ould  “as  part  of  this  investigation,  re¬ 
view  the  said  order  and  all  underlying  data  in  the  light  of 
such  testimony  and  argument”  (App.  165). 

Did  the  Superintendent  consider  such  evidence  and  was  he 
guided  by  it?  The  original  order  reduced  rates  for  fire  and 
lightning  insurance  by  $134,273  (App.  67).  In  the  amended 
order  of  February  1,  1946,  he  reduced  that  amount  to  $115,236 
(App.  179).  In  the  order  of  October  29,  1945,  the  Superin-  . 
tendent  reduced  rates  on  extended  coverage  insurance  by 
$91,134  (App.  67).  In  the  February  order  he  completely 
deleted  the  reduction  on  extended  coverage  insurance  (App. 
178-179). 

The  total  reduction  in  the  October  order  was  $225,407  on 
an  annual  basis  (App.  67)  and  was  reduced  to  a  total  reduc¬ 
tion  of  $115,236  in  the  February  order  (App.  179).  This  re¬ 
duction  was  made  because,  as  a  part  of  the  investigation,  the 
Superintendent  reviewed  the  October  order  in  the  light  of 
the  testimony  and  arguments  submitted  by  the  companies 
at  the  hearing.  It  appears  therefore  that  in  keeping  with  the 
principle  of  the  Morgan  case,  the  Superintendent  did  afford 
the  companies  a  hearing,  considered  the  evidence  and,  guided 
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Superintendent  had  given  to  the  companies  no  notice  of  his 
intention  to  revise  rates  (App.  293-294)  and  the  conclusion 
that  the  Superintendent  failed  to  give  adequate  notice  of  his 
intention  to  fix  rates  “prior  to  the  issuance  of  his  said  order 
of  October  29.  1945”  (App.  297).  On  pages  16  to  25  of  the 
Superintendent’s  original  brief  it  was  clearly  demonstrated 
that  this  finding  and  conclusion,  were  erroneous.  It  \fras 
demonstrated  that  the  Superintendent  advised  the  companies 
on  June  12,  1944,  of  the  tentative  approval  of  existing  rates 
“pending  the  completion  of  an  investigation”  and  the  organi¬ 
zation  of  the  Rating  Bureau  “with  the  understanding  that 
reconsideration  in  detail  will  be  given  when  the  said  Bureau 
i$  established”  (App.  43-44).  It  was  demonstrated  that  on 
'January  29,  1945,  the  Superintendent  gave  tentative  approval 
to  a  voluntary  reduction  in  rates  made  by  the  Rating  Bureau 
“pending  investigation  into  their  reasonableness,  fairness,  and 
adequacy”  (App.  44). 

In  their  memorandum  the  companies  now  point  to  the 
court’s  finding  that  the  only  notice  the  companies  had  was 
the  letter  of  February  1,  1945,  but  they  failed  to  point  to  proof 
Of  such  statement.  The  letter  of  February  1  called  for  the 
specific  information  required  by  Section  3  of  the  Act  to  be 
considered  in  an  investigation  and  adjustment  of  rates.  The 
companies  further  seek  to  support  the  court’s  erroneous  find¬ 
ing  by  citing  the  Superintendent’s  proposed  finding  No.  11. 

Of  course,  the  finding  proposed  by  the  Superintendent,  to 

0 

which  the  companies  seriously  objected,  wras  made  on  the 
basis  of  the  opinion  of  the  lower  court  rendered  June  25,  1946, 
and  does  not  represent  the  belief  of  the  Superintendent  be¬ 
cause  it  is  contrary  to  proof  of  record. 

On  page  3  of  the  memorandum,  the  companies  now’  say  for 
the  first  time  that  they  had  not  refused  to  participate  in  the 
establishment  of  a  method  for  rate  adjustments.  They  say 
that  they  appeared  before  the  Superintendent  who  refused  to 


introduce  evidence  in  support  of  Kis  order.  But  this  appear¬ 
ance  was  on  December  14,  1945,  after  the  order  of  October 
29  had  been  issued.  This  denial  of  a  refusal  to  participate  is 
at  complete  variance  with  the  testimony  of  the  companies’ 
own  witness  in  the  court  below  (App.  205,  206,  231,  232,  233). 

The  quotations  on  pages  3,  4,  5,  6  and  7  of  the  memorandum 
from  certain  pages  of  the  appendix  are  statements  made 
months  after  the  companies  had  refused  to  participate  in  a 
method  of  establishing  rates  for  the  District  and  after  the 
Superintendent  had  advised  the  companies  that  he  would 
have  to  proceed  without  them  (App. -206),  and  after  he  issued 
the  October  order. 

In  the  first  quotation  (p.  3  of  the  memorandum),  the  com¬ 
panies  have  quoted  only  a  part  of  one  sentence  of  a  statement 
made  by  counsel  for  the  Superintendent.''  They  failed  to  quote 
the  rest  of  the  sentence  that  the  investigation  was  reopened 
“in  order  that  the  companies  may  have  a  fulLopportunity  to  be 
heard  on  any  matters' ’  on  which  they  felt  the  order  was  not 
proper  (App.  152-153)  (Italics  supplied). 

The  letters  of  protest  of  the  companies  of  November  16, 
and  November  26,  1945  (App.  67-69,  70-71),  show  that  the- 
companies  asked  for  an  oral  hearing  to  present  testimony  on 
the  objections  they  made  to  the  October  order.  However,  the 
plaintiffs’  Exhibits  Nos.  12,  16  and  17  show  that  the  com¬ 
panies  were  not  confined  merely  to  those  objections  raised 
in  the  two  letters.  The  companies’  own  exhibits  show  that 
they  were  not  restricted  as  to  the  subject  matters  presented 
to  the  Superintendent  or  the  character  of  testimony  presented. 
Plaintiffs’  Exhibit  No.  16  shows  that  not  a  word  of  testimony 
nor  a  single  exhibit  offered  teas  refected. 

Furthermore,  the  statements  of  the  Superintendent  and 
his  counsel  at  the  opening  of  the  hearings  before  the  Super¬ 
intendent  show  clearly  that  the  companies  were  given  a  full 
opportunity  to  be  heard  “on  any  matters,”  and  to  show  that 


the  October  order  was  erroneous  “in  whatever  particulars  they 
are  able  to  show’’  (App.  151-153). 

The  Superintendent  in  his  original  brief  and  in  his  reply 
brief  fully  argued  the  points  which  are  referred  to  in  the 
quotations  beginning  on  pages  8  to  13  of  the  companies’ 
memorandum. 

On  page  10  of  the  companies’  memorandum  they  quote  from 
page  7  of  the  Superintendent’s  reply  brief  that  the  only  proof 
the  companies  offered  in  the  court  below  was  that  offered  in 
an  effort  to  prove  no  hearing  was  held  by  the  Superintendent 
and  that  the  rates  fixed  were  confiscatory.  This  statement 
was  made  in  the  statement  of  the  case  and  in  argument  by 
the  Superintendent  in  his  original  brief  (pp.  12,  44,  48, 49)  and 
not  denied  by  the  companies  in  their  brief. 

The  companies  do  not  deny  this  statement.  They  cannot 
deny  it  because  they  know  it  is  true.  But  by  quoting  from  the 
opinion  of  the  lower  court  they  would  leave  the  inference  that 
they  had  offered  other  evidence  in  the  court  below  on  other 
issues. 

i 

In  the  statement  of  the  case  made  by  the  Superintendent 
in  his.  original  brief,  he  stated  on  page  12  thereof : 

“The  only  evidence  introduced  by  the  companies  in 
the  court  below  was  in  support  of  their  allegations 
that  (1)  no  formal  public  hearing  was  held  by  the 
Superintendent  prior  to  the  issuance  of  the  order 
of  October  29  and  (2)  that  the  rates  fixed  by  the 
Superintendent  were  confiscatory.” 

v 

In  a  long  counter-statement  of  the  case  on  pages  3  to  20,  in¬ 
clusive,  of  their  brief,  the  companies  did  not  deny  this  state¬ 
ment  of  fact.  Nowhere  in  their  brief  did  they  deny  it,  nor 
did  they  argue  that  they  did  introduce  evidence  upon  any 
factual  determination  made  by  the  Superintendent. 


In  the  last  paragraph  on  page  10  of  their  memorandum, 
the  companies  say:.  “The  contentions  and  evidence  on  these 
other  issues  were  not  placed  in  the  Appendix  because  not 
passed  on  by  the  Court  below”  (Italics  supplied).  The  evi¬ 
dence  on  other  issues  was  not  printed  in  the  appendix  because 
there  was  none  to  print.  The  companies  took  pains  to  print 
their  memorandum  offered  before  the  Superintendent  in  which 
they  tried  to  show  that  the  Superintendent’s  conclusions, 
method' and  theory  were  erroneous  and  incorrect  (App.  71- 
100).  It  is  hardly  conceivable  that  if  they  had  offered  evi¬ 
dence  on  such  other  issues  they  would  have  failed  to  print  it 
in  the  appendix  too.  But  even  if  they  did  not  print  it  in  the 
appendix  they  should  be  fair  enough  to  this  Court  to  point 
out  the  record  page  where  such  evidence  appears  if  it  were 
there  to  point  to.  What  this  Court  said  in  Norris  &  Hirshberg 
■Inc.  v.  Securities  and  Exchange  Commission,  supra,  that — 
“Moreover,  no  court  should  be  asked  to  search  among  thou¬ 
sands  of  pages  of  a  purported  transcript  to  see  what  was  re¬ 
ceived  as  evidence  and  what  was  not”  is  most  appropriate 
here.  , 

W’hile  the  companies  proposed  to  the  lower  court  a  finding 
that  the  “informal”  proceedings  before  the  Superintendent 
was  extended  to  the  companies  “as  a  matter  of  grace  and  not 
of  right”  (App.  294),  the  Superintendent  challenged  that  state¬ 
ment  in  his  points  relied  upon  (p.  13  of  original  brief),  and 
stated  in  his  reply  brief  that  that  statement  was  made  by 
counsel  for  the  companies  and  was  immediately  repudiated  by 
counsel  for  the  Superintendent  (p.  21  of  reply  brief).  The 
companies  now  try  to  prove  their  statement  by  referring  to 
what  the  court  said. 

WTiat  the  court  said  was  many  months  after  the  hearing 
before  the  Superintendent.  If  the  Superintendent  or  his  coun¬ 
sel  had  made  such  statement  the  companies  would  have  been 
very  glad  to  print  it  in  the  appendix.  It  isn’t  printed  in  the 
appendix  for  the  very  obvious  reason  that  it  was  never  used, 


either  by  the  Superintendent  or  his  counsel.  Even  if  the  com¬ 
panies  did  overlook  printing  in  the  appendix  a  statement 
which  now.  seems  so  important  to  them,  they  had  full  oppor¬ 
tunity  to  print  it  in  the  pages  they  added  physically  to  the 
appendix  since  it  was  printed,  or  in  the  supplement  to  their 
brief.  If  the  Superintendent  or  his  counsel  ever  made  such 
a  statement  in  the  proceedings  before  the  Superintendent,  the 
fair  thing  for  the  companies  to  do  would  be  to  point  out  the 
record  page  where  it  appears.  All  of  the  oral  testimony  and 
colloquy  that  took  place  before  the  Superintendent  was  in¬ 
troduced  as  the  companies’  Exhibit  No.  16  in  the  court  below 
and  is  certified  to  this  Court,  and  if  such  statement  had  been 
made,  it  could  be  pointed  out  very  readily. 

Of  what  importance  is  it  to  argue  about  an  alleged  legalistic 
position  taken  by  counsel  for  the  Superintendent  if  the  com¬ 
panies  got  the  kind  of  hearing  that  is  required  by  due  process 
of  law?  They  did  get  a  hearing.  Nothing  they  said  or  offered 
was  refected.  What  they  did  present  was  considered  by  the 
Superintendent,  was  acted  upon  by  him,  and  as  a  result  thereof 
the  Superintendent  cut  the  original  rate  reduction  by  ap¬ 
proximately  one-half. 

The  important  question  is  whether  or  not  the  companies 
were  afforded  a  full  opportunity  to  be  heard  in  accordance  with 
the  requirements  of  due  process  of  law.  There  is  no  other 
question  before  Ihis  Court.  The  companies  got  the  kind  of 
hearing  they  asked  for'.  But  they  were  not  restricted  to  the 
purposes  for  which  they  asked  the  hearing.  So  it  makes  no 
difference,  even  if  the  Superintendent’s  counsel  had  taken  a 
contrary  position. 

"When  the  companies  appeared  before  the  Superintendent 
at  their  request  to  be  heard,  they  then  took  the  position  that 
they  were  being  accorded  a  full  opportunity  to  be  heard.  In 
their  memorandum  filed  with  the  Superintendent  at  the 
reopening  of  the  proceeding,  the  companies  said  “the  Super¬ 
intendent  has  granted  a  hearing,  fixed  a  date  for  the  same. 


at  which  the  companies  aggrieved 'are  filing  this  memoran¬ 
dum”.  They  said  they  “will  demonstrate  that  the  order  should 
be  rescinded”  (App.  73).  When  the  hearing  opened  the  com¬ 
panies  said  they  wanted  “to  express  their  thanks  to  you  for 
this  opportunity  of  presenting  the  picture  as  they  see  it”  (App. 
152).  They  said  “we  are  pleased  to  have  this  opportunity” 
(App.  153). 

On  the  last  day  of  the  hearing  before  the  Superintendent 
on  January  15,  1946,  counsel  for  the  companies  told  the 
Superintendent  “we  have  been  in  hearing  with  you  for  a  num¬ 
ber  of  weeks”;  that  “You  are  still  in  investigation;  that  upon 
the  conclusion  of  the  hearings,  that  you  will  then,  I  assume, 
come  to  a  conclusion”.  He  said  the  Superintendent  could 
not  arrive  at  a  conclusion  “until  these  hearings  are  over,  and 
that  you  are  in  investigation”  (App.  161). 

On  page  13  of  their  memorandum,  the  companies  call  at¬ 
tention  to  an  error  made  by  the  Superintendent  at  page  11 
of  his  reply  brief  which  he  is  glad  to  correct.  Counsel  for  the 
Insurance  Company  of  North  America  was  referred  to  as 
“another  counsel  for  the  companies”.  What  was  intended 
to  be  said  was  that  counsel  for  another  company  at  the  pro¬ 
ceeding  before  the  Superintendent  stated  they  were  not  testi¬ 
fying  and  “we  are  not  taking  advantage  of  the  opportunity 
offered  in  that  respect”  (p.  461  of  plaintiffs’  Ex.  No.  16). 

At  page  13  of  their  memorandum  the  companies  quote  from 
page  11  of  the  Superintendent’s  reply  brief  that  the  companies 
and  the  Superintendent  at  all  times  considered  the  order  as 
setting  forth  the  basic  facts  upon  which  the  Superintendent 
acted.  That  statement  on  page  11  of  the  reply  brief  is  sup¬ 
ported  by  citation  of  some  of  the  pages  from  the  appendix 
where  the  parties  referred  to  the  basic  data  set  out  in  the  Octo¬ 
ber  order.  That  the  order  was  considered  by  the  parties  as 
showing  the  basic  data  is  shown  by  appendix  pages  39,  157, 
159,  160,  162,  163,  164  and  199. 


The  companies  then  cite  the  amendatory  order,  of  February 
1,.  1946,  in  which  the  Superintendent  stated  that  he  had  re¬ 
viewed  the  reports  submitted  by  the  companies  and  the  cor¬ 
respondence  with  them  pertaining  thereto,  the  recapitulation 
made  of  the  information  'reported  by  the  companies,  the 
annual  statements  made  by  the  companies  to  the  Insurance 
Department,  “and  all  other  pertinent  data  relating  to  this 
investigation”.  The  companies  do  not  deny  these  facts.  They 
italicized  the  words  “all  other  pertinent  data  relating  to  this 
investigation”.  At  the  bottom  of  page  13  the  companies  say 
“See  also  App.  199-200”. 

The  Superintendent  respectfully  suggests  that  the  Court  do 
see  pages  199-200  of  the  appendix  where  the  Superintendent 
undertook  to  stipulate  the  things  that  he  took  into  consider¬ 
ation  in  reaching  his  determination  and  in  exercising  his  judg¬ 
ment,  but  the  companies  refused  to  stipulate. 

This  is  the  “other  pertinent  data  relating  to  this  investiga¬ 
tion”  referred  to  by  the  Superintendent  in  the  amendatory 
order  of  February  1,  1946  (App.  170). 

When  counsel  for  the  companies  argued  this  appeal  before 
this  Court  on  October  15,  1947,  he  referred  to  the  proposed 
stipulation  on  pages  199-200  of  the  appendix  and  said  “None 
of  these  items  were  made  known  to  the  companies”.  That 
statement  by  counsel  for  the  companies  will  be  disproved  by 
the  argument  and  the  evidence  presented  by  the  companies 
themselves  at  the  hearings  before  the  Superintendent.  The 
companies  argued  or  examined  their  witnesses  on  11  of  the 
12  items  shown  at  appendix  pages  199-200. 

Let  the  record  disprove  this  unwarranted  statement  to  the 
Court  that  these  data  were  “not  made  known  to  the  com¬ 
panies”. 

(1)  The  first  item  is  the  Rating  Act  which,  of  course,  was 
under  discusssion  at  all  times  and  was  specifically  mentioned 
by  the  companies.  In  the  memorandum  filed  with  the  Super¬ 
intendent  on  December  14,  1945,  the  plaintiffs  cite  the  Act 


and  quote  Section  3  thereof  (App.  72).  The  memorandum 
asserted  that  the  order  was  not  based  upon  the  factors  set 
forth  in  the  Act  (App.  73). 

(2)  The  second  item  counsel  for  the  companies  said  was  \ 
considered  by  the  Superintendent  but  not  made  known  to 
them  is  information  furnished  on  the  forms  submitted  by  the 
companies  pursuant  to  the  Superintendent’s  letter  of  February 
1,  1945.  The  October  order  shows  on  its  face  that  it  is  based 
upon  the  reports  made  by  the  companies  (App.  57,  61).  Coun¬ 
sel  for  the  companies  said  the  Superintendent  “took  the  an¬ 
swers  to  these  questionnaires  to  determine  a  number  of  fac¬ 
tors”  (Supp.  App.  21).  The  companies  took  the  same  in¬ 
formation  from  the  reports  filed  with  the  Superintendent  and 
introduced  them  as  their  Exhibits  6A  to  6J.  The  companies 
printed  these  exhibits  in  the  appendix  at  pages  101  to  151, 
inclusive.  There  the  companies  broke  down  the  reports  by 
showing  the  premiums  written,  losses  incurred  and  the  ratio 
of  losses  to  earned  premiums,  first  for  “all  companies”  for 
the  year  ended  December  31,  1940  (App.  101),  then  separately 
for  stock  companies  (App.  102),  for  mutual  companies  (App. 
104),  and  for  reciprocal  companies  (App.  105).  Then  for 
each  successive  year  1941  through  1944  they  made  the  same 
breakdown  of  experiences  reported  by  the  companies  by  the 
same  groups  of  companies  (App.  107-151).  At  the  hearing 
before  the  Superintendent  the  companies  didn’t  contend  that 
this  data  was  not  made  known  to  them.  They  said  they  had 
the  same  information  (App.  155,  160-161),  but  they  told  the 
Superintendent  that  they  came  before  him  “to  express  the 
position  contrary  to  that  taken  by  your  Department  in  the 
order  to  which  you  referred”  (App.  152).  The  companies’ 
witness  testified  in  the  lower  court  that  the  views  he  presented 
to  the  Superintendent  were  taken  from  “the  same  basic  in¬ 
formation”  used  by  the  Superintendent  (App.  241-242). 

(3)  The  third  item  which  the  companies  told  this  Court 
that  was  not  made  known  to  them  is  information  from  annual 


statements  filed  by  the  companies  with  the  Superintendent, 
At  the  hearing  before  the  Superintendent  counsel  for  the  com¬ 
panies  said: 


‘‘MR.  KAPLAN :  I  am  saying  that  in  your  annual 
statement  you  have  the  information  which  was  used 
as  a  basis  for  the  determination  which  Froggett  & 
Company  made,  and  which  Best  &  Company  made 
with  respect  to  this  subject  matter,  and  what  they  did 
we  contend  is  the  only  approach  that  can  be  made  to 
this  subject  matter.”  (App.  loo)  (Italics  supplied) 


Furthermore,  all  information  was  made  available  to  the  com¬ 
panies,  as  they  admitted  (App.  19S,  200,  201,  234,  240).  This 
specific  information  was  introduced  in  the  court  below  as  the 
Superintendent’s  Exhibit  “C”. 

(4)  The  fourth  item  the  companies  told  this  Court  was 
not  made  known  to  them  was  Best’s  Insurance  Reports.  In¬ 
corporated  in  the  companies’  Exhibit  No.  17  are  reports  and 
statistics  taken  from  Best’s  Insurance  Reports.  These  were 
introduced  by  the  companies  at  the  hearing  before  the;  Super¬ 
intendent.  Best’s  reports  were  used  by  counsel  for  the  com¬ 
panies  in  examining  their  witnesses  before  the  Superintendent 
(plaintiffs’  Ex.  No.  16). 

1  (5)  Counsel  for  the  companies  told  this  Court  that  the 
Superintendent  did  not  make  known  to  them  that  he 'con¬ 
sidered  proceedings  of  the  National  Association  of  Insurance 
Commissioners,  which  is  item  5  of  the  proposed  stipulation. 
The  order  of  October  29  shows  that  the  Superintendent  referred 
to  the  formula  adopted  by  the  National  Association  of  In¬ 
surance  Commissioners  in  1921  and  cites  the  definition  of  the 
word  “conflagration”  contained  in  that  formula  (App.  57). 
The  companies’  witness  testified  in  the  court  below  that  the 
Governing  Committee  of  the  Rating  Bureau  recommended 
to  the  Superintendent  “3  per  cent  conflagration  hazard,  which 
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we  told  him  was  the  same  percentage  that  had  been  adopted 
by  the  Insurance  Commissioners’  Convention  of  1921”  (App. 
206).  That  formula  was  included  in  plaintiffs’  Exhibit  No.  12 
as  sub-exhibit  No.  6  in  the  hearings  before  the  Superintendent 


(R.  141-144,  453).  The  companies  discussed  it  before  the 
Superintendent  (pp.  74-75  of  Ex.  No.  16). 

(6)  The  sixth  item  of  the  proposed  stipulation  which  the 
companies,  say  were  facts,  not  made  known  to  them  by  the 
Superintendent,  relates  to  reports  and  opinions  of  various 
Insurance  Departments  and  other  matters  pertaining  to  rates 
and  rate  regulations.  In  plaintiffs’  Exhibit  No.  12  the  com¬ 
panies  introduced  as  sub-exhibit  No.  5  thereto  evidence  of 
experience  from  the  State  of  New  York  (R.  140).  I'hey  pre¬ 
sented  to  the  Superintendent  a  report  by  the  National  Board 
of  Fire  Underwriters  of  New  York  (pp.  243-244  of  plaintiffs’ 
Ex.  No.  16,  R.  401-402).  They  made  a  part  of  the  record 
before  the  Superintendent  a  report  of  “Recapitulation  by 
States  for  the  year  for  the  United  States”  (p.  177  of  plaintiffs’ 
Ex.  No.  16,  R.  337).  At  pages  14  and  15  of  plaintiffs’  Exhibit 
No.  16  the  companies  introduced  information  from  the  Weekly 
Underwriter  (R.  173-174).  On  pages  12  and  13  of  plaintiffs’ 
Exhibit  No.  16  (R.  171-172)  the  companies  referred  to  the 
statutory  requirements  “in  many  States,  I  think  in  all  of  the 
States”.  The  report  of  the  State  Corporation  Commission  of 
Virginia  in  Fire  Insurance  Rate  Case  No.  3602  was  first  raised 
before  the  Superintendent  by  the  companies  (pp.  156-162  of 
plaintiffs’  Ex.  No.  16).  The  companies  introduced  another 
exhibit  before  the  Superintendent  which  was  a  “Recapitula¬ 
tion  by  States  for  the  year  for  the  United  States”  as  their 
Exhibit  “D”  before  the  Superintendent  (p.  177  of  plaintiffs’ 
Ex.  No.  16,  R.  337).  They  introduced  an  exhibit  from  the 
Fire  Companies’  Adjustment  Bureau  of  New  York  (pp.  197- 
19S  of  plaintiffs’  Ex.  No.  16,  R.  355-356).  References  to  ex¬ 
perience  in  other  states  submitted  by  the  companies  are  found 
at  pages  33,  53,  SO  and  87  of  plaintiffs’  Ex.  No.  16. 


1  (7)  In  argument  before  this  Court  counsel  for  the  compan¬ 
ies  said  the  Superintendent  did  not  make  known  to  the  com¬ 
panies  that  he  considered  the  laws  of  various  States,  which  is 
shown  as  item  7  of  the  proposed  stipulation.  On  the  opening 
day  of  the  proceeding  before  the  Superintendent  the  com¬ 
panies  referred  to  the  law  and  decisions  of  several  States. 
Oh  pages  66,  67,  73,  340  of  plaintiffs’  Ex.  No.  16,  counsel  re¬ 
ferred  to  the  law  and  decisions  of  the  State  of  Arkansas.  He 
cited  law  and  decisions  of  the  State  of  Virginia  (pp.  67,  73,  75, 
154  of  plaintiffs’  Ex.  No.  16).  He  cited  the  law  and  decisions 
in  the  State  of  Naw  York  (pp.  34,  45,  SI,  95,  110  of  plaintiffs’ 
Ex.  No.  16).  He  cited  the  law  and  decisions  from  the  State 
of  Missiouri  (pp.  66,  73  of  plaintiffs’  Ex.  No.  16).  Counsel 
for  the  companies  referred  to'  the  statutory  requirements  “in 
many  States,  I  thirik  in  all  of  the  States”  (pp.  12  and  13  of 
plaintiffs’  Ex.  No.  16).  In  the  October  order  the  Superin¬ 
tendent  referred  to  the  disagreement  in  various  jurisdictions 
with  respect  to  the  precise  method  to  be  employed  in  determ¬ 
ining  underwriting  profit,  but  he  said  that  leading  cases  are 
in  agreement  as  to  the  percentage  of  profit  to  be  allowed.  He 
cited  decisions  from  several  states  on  that  matter  (App.  59). 

(8)  Another  item  referred  to  by  counsel  for  the  companies 
was  reports  of  the  Commission  appointed  by  Governor  Harry 
Byrd  to  investigate  fire  insurance  in  the  State  of  Virginia. 
These  reports  constituted  the  basis  of  the  enactment  of  the 
law  in  the  State  of  Virginia  which  was  cited  by  the  companies 
and  out  of  which  grew  the  State  Corporation  Commission 
Rate  Case  No.  3602  which  was  argued  before  the  Superin¬ 
tendent  by  the  companies  (pp.  156-162,  plaintiffs’  Ex.  No.  16). 
Item  S  is  the  only  item  of  the  12  shown  at  pp.  199-200  of  the 
appendix  that  was  not  raised  directly  by  the  companies  at 
the  hearing  before  the  Superintendent. 

(9)  The  ninth  item  which  counsel  for  the  companies  told 
this  Court  was  considered  by  the  Superintendent  and  not  made 
known  to  them  consists  of  reports  of  experience  and  trends 
as  shown  by  publications  such  as  The  Spectator,  Best  &  Com- 


pany  and  others.  In  the  memorandum  filed  with  the  Super¬ 
intendent  on  the'  first  day  of  the  hearing,  the  companies 
showed  certain  trends  in  premiums  written  in  1940, 1941, 1942, 
1943,  and  1944.  They  showed  certain  other  trends  of  premi¬ 
ums  written  from  1940  to  1944  and  certain  other  trends  from 
1942  to  1944  (App.  76-77).  In  a  footnote  in  their  memoran¬ 
dum  the  companies  said: 

'  s 

“See  Weekly  Underwriter  ‘Fire  Insurance  by 
States’  for  the  years  1940  to  1943  inclusive,  and  the 
1945  edition  of  The  Spectator  ‘Fire  Insurance  by 
States’  for  the  year  1944,  for  premiums  written  in 
above  classifications”  (App.  77). 

The  companies  submitted  their  exhibit  “C”  to  the  Super¬ 
intendent  captioned  “Summary  of  Miscellaneous  Lines  by 
States  in  1944”  with  the  footnote  “From  ‘Spectator,  Fire  In¬ 
surance  by  States’  (1945  edition)”  (p.  174  of  plaintiffs’  Ex. 
No.  16).  They  introduced  as  their  exhibit  “D”  before  the 
Superintendent  a  “Recapitulation  by  States  for  the  United 
States”  of  tornado,  windstorm,  hail  (except  growing  crops) 
and  cyclone  insurance  and  a  “Summary  of  Recapitulations 
Fire  and  ‘Side  Lines’  ”  (p.  177  of  plaintiffs’  Ex.  No.  16).  The 
companies  referred  to  Best  &  Company  reports  at  pages  82^ 
250  and  322-326  of  plaintiffs’  Ex.  No.  16.  The  companies 
testified  from  reports  taken  from  the  Insurance  Department 
of  the  State  of  New  York  in  the  proceeding  before  the  Super¬ 
intendent  (pp.  33  and  120  of  plaintiffs’  Ex.  No.  16). 

(10)  Counsel  for  the  companies  told  this  Court  that  the  Su¬ 
perintendent  did  not  make  known  to  them  that  he  considered 
the  report  of  the  Fire  Marshal  of  the  District  of  Columbia.  On 
the  second  day  of  the  hearing  before  the  Superintendent, 
December  19,  1945,  the  companies  introduced  as  their  exhibit 
“F”  before  the  Superintendent,  a  report  of  the  Chief  of  the 
Fire  Department  of  the  District  of  Columbia  (pp.  204  to  206 


of  plaintiffs’  Ex.  No.  16,  R.  362  to  364).  The  companies 
offered  testimony  in  the  court  below  from  the  Fire  Marshal 
of  the  District  of  Columbia. 

(11)  The  companies  said  the  Superintendent  did  not  make 
known  to  them  that  he  considered  hearings  by  Committees 
of  Congress  on  the  Rating  Act.  These  hearings  are  printed  by 
Congressional  Committees  and  may  be  judicially  noticed  and 
considered  as  official  reports.  The  companies  sought  to  intro¬ 
duce  as  evidence  in  the  court  below  the  printed  hearings  which 
was  declined  by  the  lower  court  because  they  may  be  judically 
noticed. 

(12)  The  last  item  which  the  Superintendent  proposed  to 
stipulate  that  he  considered  and  which  counsel  for  the  com¬ 
panies  told  this  Court  the  Superintendent  did  not  make  known 
to  them,  are  the  comments,  argument  and  testimony  presented 
by  the  companies  in  support  of  their  objections  to  the  order 
of  October  29.  The  comments,  argument  and  testimony  consti¬ 
tute  the  basis  of  the-Superintendent’s  modification  of  the  Octo¬ 
ber  order  whereby  he  cut  nearly  one-half  the  total  rate  reduc¬ 
tion  ordered  in  the  October  order.  All  of  this  data  were  intro¬ 
duced  in  the  court  below- as  plaintiffs’  Exhibits  Nos.  12,  16 
and  17. 

All  of  the  data  referred  to  in  the  twelve  items  were  known 
to  the  companies  and  all  but  one  item  were  presented  by  them 
to  the  Superintendent.  They  constitute  the  “other  pertinent 
data  relating  to  this  investigation”  referred  to  by  the  Super¬ 
intendent  in  the  amendatory  order  of  February  1,  1945,  at 
appendix  page  170  which  is  quoted  on  page  13  of  the  com¬ 
panies’  memorandum. 

In  spite  of  these  indisputable  facts  shown  by  the  record,  the 
lower  court  made  a  finding  (proposed  by  the  companies)  that: 

N  “13.  No  reports,  correspondence,  recapitulations  or" 
annual  statements  were  offered  in  evidence  by  the 
defendant  Superintendent  of  Insurance  nor  were  the 
plaintiff  insurance  companies  given  an  opportunity 


to  meet  the  same.  All  other  data  claimed  by  the  de¬ 
fendant  Superintendent  of  Insurance  to  have  been 
pertinent  and  relating  to  his  investigation,  was  not 
disclosed  by  the  defendant  Superintendent  of  Insur¬ 
ance  to  the  plaintiffs  either  at  the  proceedings  before 
him  or  upon  the  trial”  (App.  296-297). 


The  recitals  from  the  record  where  such  “other  data”  were 
discussed  and  presented  by  the  companies  shows  that  finding 
of  fact  No.  13  and  conclusions  of- law  Nos.  5  and  6  are  clearly 
erroneous. 

On  page  14  of  their  memorandum,  the  companies  quoted 
from  page  17  of  the  Superintendent’s  reply  brief  where  it  was 
said  that  the  Superintendent  set  out  in  the  October  order  the 
information  reported  to  him  by  the  companies  in  the  exact 
dollars  reported.  The  companies  say  that  on  page  64. of  the 
appendix  the  Superintendent  substituted  a  different  figure  for 
the  item  of  expenses.  -  . 

The  companies  do  not  deny  that  the  Superintendent  did 
set  out  in  the  order  of  October  29  the  experiences  of  the  com¬ 
panies  reported  in  the  precise  dollars  reported  by  the  com¬ 
panies.  The  premiums  written  and  the  losses  incurred  and 
the  expenses  reported  are  set  out  in  the  Superintendent’s  order 
and  reproduced  at  pages  61  to  63  of  the  appendix  exactly  in  the 
dollars  reported  by  the  companies.  The  companies  have  used 
the  same  reports  and  have  also  set  out  in  their  Exhibits  6A 
to  6J  the  same  information  reported  by  the  companies  (App. 
101-151). 

The  same  statement  that  appears  on  page  17  of  the  Super¬ 
intendent’s  reply  brief,  that  the  companies  now  appear  to 
take  exception  to,  was  made  by  the  Superintendent  in  the 
statement  of  the  case  on  pages  6  and  10  of  his  original,  brief 
and  again  in  the  argument  on  page  42  of  that  brief.  In  the 
long  counter-statement  made  by  the  companies  they  did  not 
deny  that  such  reports  were  shown,  nor  in  their  argument 


did  they  deny  that  the  experience  of  the  companies  was  set 
out  in  precisely  the  dollars  reported  by  the  companies.  The 
companies  say  that  the  Superintendent  did  not  set  out  in  his 
order  (App.  64)  the  total  expenses  incurred  by  the  companies. 
What  they  failed  to  state  was  that  on  the  lower  part  of  page 
64  of  the  appendix,  the  underwriting  profits  which  would  have 
been  earned  “with  an  expense  loading  of  43%  of  written  prem¬ 
iums’’  was  in*  the  amount  of  $4, 955, 165.  The  item  is  listed 

as  “Expenses  (43%  of  F.W.) - $4, 955, 165”  of  the  premiums 

written  at  the  1945  rate  level  and  §9,454,526  at  “premiums 
earned  at  1945  rate  level”.  The  figures  quoted  by  the  com¬ 
panies  are  the  figures  after  applying  the  expense  load  factor 
which  had  previously  been  discussed  by  the  Superintendent. 
They  did  not  purport  to  be  reports  made  by  the  companies 
but  only  a  determination  based  upon  a  load  factor  of  43%. 
Furthermore,  the  expense  of  §4,955,165  was  not  used  by  the 
Superintendent  in  the  amendatory  order  of  February  1,  1946. 
The  expense  load  factor  was  fully  discussed,  by  the  Superin¬ 
tendent  in  the  amendatory  order  of  February  1  and  his  reasons 
for  his  conclusion  stated  (App.  171-175;  also  see  Supp.  App. 
16  to  20,  inclusive). 

On  page  15  of  their  memorandum,  the  companies  cited  the 
decision  of  this  Court  in  Mississippi  River  Fuel  Corp  v.  Fed¬ 
eral  Power  Commission,  decided  May  28,  and  July  28,  1947. 
The  issue  there  discussed  is  not  before  this  Court.  The  ques¬ 
tion  of  profit,  expenses,  premiums  written,  premiums  earned 
and  other  factual  determinations  made  by  the  Superintendent 
were  not  put  in  issue  in  the  court  below  by  the  companies  and 
were  not  decided  by  that  court.  Furthermore,  insurance  rates 
are  not  established  on  an  investment  base  such  as  a  utility 
rate  case.  Insurance  rates  are  established  for  all  companies, 
not  just  for  one  company.  Here  235  companies  are  involved. 

But  since  the  companies  have  endeavored  to  raise  a  factual 
question,  even  though  they  took  no  cross-appeal  and  even 
though  they  made  no  issue  of  these  questions  in  the  lower 
court,  it  will  be  observed  that  what  this  Court  said  in  the 


Mississippi  River  Fuel  Carp,  case  is  not  in  conflict  with  other 
applicable  decisions.  In  Acker  v.  U.  S.,  298  U.  S.  426,  the 
Court  said  that  in  determining  reasonable  unit  costs  in  a  rate 
case  the  regulatory  agency  is  not  bound  to  adopt  the  cost  of 
any  one  person  affected  “or  an  average  of  the  costs  of  all 
of  them”  (p.  429).  In  U.  S.  v.  Morgan,  313  U.  S.  409,  another 
rate  case,  the  Court  sustained  the  action  of  the  regulating 
agency  in  finding  that  actual  expenses  for  salesmen’s  salaries 

X 

and  for  getting  business  “did  not  furnish  an  adequate  guide 
to  the  ascertainment  of  reasonable  rates”  (p.  419).  In  Asso¬ 
ciated  Industries  v.  State  Insurance  Board,  46  P.  2d  361,  173 
Okla.  41,  the  Court  said  that  the  determination  of  workmen’s 
compensation  rates  should  not  be  fixed  upon  the  basis  of  the 
allowance  or  the  expense  load  at  the  highest  figure  nor  should 
it  be  based  upon  the  lowest  expense  incurred.  It  was  the  duty 
of  the  Board,  said  the  Court,  from  a  consideration  of  all  of 
the  evidence  to  consider  a  reasonable  expense  load  and  no 
more  (p.  365). 

In  the  case  at  bar  the  lower  court  did  not  have  an  oppor¬ 
tunity  to  pass  upon  the  factual  question  of  the  expense  factor, 
profit  factor  or  loss  factor,  because  the  companies  offered  no 
evidence  upon  these  subjects  and  they  are  not  before  this 
Court.  So  the  Mississippi  River  Fuel  Corp.  case  has  no  ap¬ 
plicability  to  the  question  before  this  Court. 

On  page  16  of  their  memorandum  the  companies  say  it  is 
difficult  to  understand  the  statement  of  the  Superintendent 
that  the  companies  did  not  explain  why  if  they  felt  they  had 
been  denied  due  process,  “they  did  not  move  to  vacate  the 
Superintendent’s  order  either  before  the  Superintendent  or 
the  lower  court”.  The  companies  say  that  they  “did  ask  the 
Superintendent  to  vacate  his  order”  and  cite  pages  68  and  100 
of  the  appendix.  The  citation  to  page  68  of  the  appendix  is 
to  the  companies’  letter  of  November  16,  1945,  which  they 
‘now  call  a  motion  “to  vacate”  the  Superintendent’s  order. 
What  the  companies  said  in  that  letter  is,  “request  is  hereby 
made  for  an  amendment  or  rescision  of  your  order  dated  Octo- 


ber  29,  1945”  (App.  68)  (Italics  supplied).  If  the  companies 
believed  that  the  order  was  null  and  void  because  of  a  lack 
of  due  process  a  “motion  to  vacate”  would  not  be  in  the  form 
of  a  “request”  for  “an  amendment”.  If  it  was  void  there  was 
nothing  to  amend. 

The  other  reference  made  by  the  companies  to  what  they 
are  now  pleased  to  call  “a  motion  to  vacate”  is  from  the  con¬ 
clusion  of  their  long  memorandum  filed  with  the  Superin¬ 
tendent  on  the  first  day  of  the  hearing.  The  conclusion  there 
stated  starts  off  with  a  statement  that  a  number  of  additional 
topics  as  to  which  “the  position  taken  by  the  companies  ag¬ 
grieved  differs  from  that  taken  by  the  Superintendent  in  the 
order ”,  but  additional  discussion  is  not  necessary  “since  the 
errors  in  computation,  when  corrected,  indicate  that  there  is 

•  '4 

no  basis  for  the  order  as  such”  (App.  100)  (Italics  supplied). 
Then  the  companies  stated  that  there  was  no  basis  in  fact 
for  the  order  “and  that  it  should  be  rescinded”  and  that  the 
rates  in  the  respective  classes  should  be  reviewed  “to  the  end 
that  they  might  be  increased”  (App.  100).  Nothing  said  by 
the  companies  at  either  appendix  page  68  or  100  even  re¬ 
sembles  a  motion  to  vacate. 

• 

The  companies  also  suggest  that  the  relief  demanded  in  the 
third  prayer  of  the  complaint  be  examined.  It  would  be  better 
if  the  entire  complaint  were  reviewed  to  see  whether  the  com¬ 
panies  even  suggested  a  matter  of  vacation  because  the  order 
was  null  and  void  for  lack  of  due  process.  The  short  answer 
is  they  did  not.  Their  complaint  was  an  ordinary  complaint 
for  injunction  and  the  prayer  was  an  ordinary  prayer  that  the 
court  permanently  enjoin  the  order  and  issue  its  judgment 
that  the  order  as  amended  was  of  no  force  and  effect  “because 
the  same  has  not  been  based  upon  a  determination  after  the 
investigation  required  by  statute,  and  because  the  defendant 
Superintendent  has  failed  to  give  proper  consideration  to  the 
elements  required  by  statute”  (App.  19).  That  has  no  re¬ 
semblance  to  a  motion  to  vacate  because  the  order  was  null 


and  void  for  lack  of  due  process.  The  companies  did  not  even 
suggest  invalidity  of  the  order  because  they  had  been  denied 
due  process.  It  is  too  late  for  the  companies  now  to  move 
either  before  the  Superintendent  or  the  lower  court  to  vacate 
the  order  because  of  denial  of  due  process. 
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